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THE CURRENT ECONOMIC AND POLITICAL TREND TOWARD 


The Prudent Investment Principle 
of Utility Rate Making 


Will the falling price level bring about another 
switch in the viewpoints of the two conflicting 
schools of valuation standards? 


By WADSWORTH H. MULLEN 


nw September 21st, the Presi- 
6) dent devoted one of the major 
addresses of his campaign to 
the subject of public utilities. In this 
Portland, Oregon, speech, Mr. Roose- 
velt advocated eight remedies for their 
regulation and control ; the seventh of 
these remedies was: 
“Abolishing by law the reproduction cost 
theory for rate making and establishing in 


place of it the actual money, prudent-in- 
vestment principle as the basis for rate 
making.” 


Mr. Roosevelt proposes an impor- 
tant change in the present rate-making 
process, and one which will lead to 


its much needed clarification. Utility 
rates are, of course, adjusted to yield 
a fair rate of return on the value of 
the property devoted to public use. 
This proposed change does not affect 
the “fair-return” portion of the rate 
equation; the change occurs in the 
definition of the value of utility prop- 
erties. 


D  Sycenws since the inception of the 
principle of public regulation of 
utility rates, a conflict has existed be- 
tween the two valuation standards 
mentioned by Mr. Roosevelt, with the 
utilities and the public arrayed in 
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opposing camps. About the beginning 
of the century, these camps were 
traded.? Since then, however, the 
utility companies have consistently 
fought for the reproduction-cost 
standard which it is now proposed to 
discard, and have bitterly opposed any 
attempts to measure the value of their 
properties by any other standard. It 
is interesting to record, therefore, that 
President Roosevelt’s advocacy of the 
prudent-investment standard has 
called forth no protests from the 
leaders of the utility industry. In- 
deed, their silence has given tacit ap- 
proval to this seventh remedy of Mr. 
Roosevelt. 

It becomes highly important for 
utility investors to understand this 
change of attitude, to examine into 
the financial aspects of these two dif- 
ferent valuation standards, and to 
appraise the chances for a substitution 
of a valuation standard based upon 
actual investment. 


HE change of attitude on the part 

of the utilities is easily under- 
stood. The price deflation of the past 
three years has been so severe that the 
retention of the reproduction standard 
in rate cases would mean a heavy loss 
in plant valuations—a loss amounting 
to millions of dollars in the case of the 
leading operating companies. When 
it is considered that most of the utility 
plant now in use was constructed dur- 
ing the past fifteen years—perhaps as 
much as 75 per cent—it can readily 
be seen that the sharp decline in con- 
struction costs since 1929 wipes out 
10 to 15 per cent of present plant 





1 Prior to 1896, when prices were declining, 
the ratepayers favered the reproduction cost 
standard, while the utilities favored a valua- 
tion based upon investment. 


valuations, under a strict application 
of the reproduction cost standard. 

Professor Albert S. Richey of 
Worcester Polytechnic Institute has 
prepared the index (reproduced on 
page 697) of the cost of construction 
of electric light and power plants. 

Not since the year 1916 has this 
construction index been so low as at 
the present time. In short, any plant 
that the utilities have constructed dur- 
ing the past fifteen years could now 
be reproduced more cheaply than the 
figure at which it is carried on the 
books. Over this entire 15-year 
period from 1916 to 1931, the index 
has averaged 177.8 compared with the 
February, 1933, figure of 150—a de- 
crease of 15.6 per cent. Even if the 
average be carried back to include the 
four low-cost construction years of 
1913-1916, a 7.7 per cent decline is 
shown. Certainly, it is doubtful 
whether much plant now in active use 
is older than twenty years. 

But since utility facilities are. usual- 
ly expanded most rapidly in years of 
prosperity, when prices are high, the 
actual decline in the cost of recon- 
struction of utility plant is even great- 
er than that shown on this index. 
While no data are available on the 
year-to-year construction activities of 
individual companies, a fair approx- 
imation to that volume may be arrived 
at by computing annual increases in 
the fixed capital account, plus annual 
depreciation expense, deducting year- 
ly decreases in the retirement reserve. 
Of course, a part of the increase in the 
fixed capital account is accounted for 
by purchases of land, and by those 
nondepreciable expenses which are 
properly included in the rate base, 
such as organization expense, fran- 
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chise purchases, and other items.* 
These exceptions, however, probably 
impair only to a limited extent the 
accuracy of the estimates. 

The above estimation was applied 
to three typical operating companies, 
and it was found that the present con- 
struction cost of their 1913-1931 con- 


’ struction activities was 11.9 per cent 


below book value. During 1931, these 
three companies reported total operat- 
ing revenues of more than 175 mil- 
lions, of which 42 millions, or 23.7 per 
cent, was available for common stock. 
If their rate bases, therefore, are de- 
valuated 11.9 per cent to bring them 
into line with present construction 
costs, and rates are reduced corres- 
pondingly, the amount available for 

2 This latter qualification is probably off- 
set by the fact that the method of estimating 
construction volume as outlined leads to a 
small understatement of the actual volume, 


since it does not include the salvage value 
of abandoned property. 


their common stocks will be cut exact- 
ly in half. 

This analysis makes evident the 
very substantial and immediate finan- 
cial advantage offered by an adoption 
of the prudent-investment standard. 
But in addition, this proposed valua- 
tion basis has many other advantages 
which have been eclipsed by the force- 
ful argument of a rising-price level 
during the past fifteen years. 


geet is probably the chief at- 
traction of the investment stand- 
ard of value. Once the rate base is 
determined, the only changes are those 
resulting from additions and better- 
ments, or abandonments. Under the 
cost of reproduction standard there 
can be no certainty. As every month 
brings changes in construction costs, 
so theoretically does it bring changes 
in the rate base—changes advanta- 
geous to the utility, it is true, in times 





How the Costs of Construction of Utility Plants 
Have Fluctuated During the Past 20 Years: 


Construction Costs CHANGETO 
YEAR (1913100) Fesruary 1933 
1913 100 +50.0 per cent 
1914 94 +5996“ “ 
1915 100 +T30“* “ 
1916 127 +181“ “ 
1917 164 uaa. |= 
1918 175 —43° “ 
1919 182 —176 “ “ 
1 211 —239 “ “ 
1921 182 —176 “ “ 
1922 163 —80 “* “ 


Construction Costs CHANGE TO 


YEAR (1913100) Fesruary 1933 
1923 178 —15.7 per cent 
1924 180 —167 “ “ 
1925 177 —153 “* “ 
1926 176 —48 “ “ 
1927 175 —43 “ “ 
1928 178 —157“ * 
1929 181 —171“% “ 
1930 180 —167 “ “ 
1931 165 —91“ “ 
Feb. 1933* eee: Ss Wee 


*1932 is omitted, since construction costs average less 
than 1 per cent greater than the February, 1933, figure. 
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of rising prices, but almost ruinous in 
times like the present. If it is found 
expedient by regulatory commissions 
to provide a larger dollar income for 
the utilities in times of advancing 
prices, the rate adjustment can be 
made far more simply by a change 
in the rate of return, rather than by 
an increase in the rate base itself. 
The number of variables in the rate 
equation would be halved. 

In addition to this instability re 
sulting from price changes, which is 
inherent in the reproduction-cost 
standard, there also exists that in- 
stability and uncertainty resulting 
from the varying judgment of com- 
missions and courts. At best, only a 
guess can be made as to reproduction 
cost—too often it is an unintelligent 
one. And in order to influence that 
guess, the utilities are forced to spend 
large sums for legal and engineering 
counsel. Furthermore, a hard-con- 
tested and widely publicized rate case 
does nothing to improve public rela- 
tions. 


NOTHER important consideration, 
already touched upon, is that 
utilities are most frequently called up- 
on to make additions and betterments 
in times of prosperity, when popula- 
tion is shifting most rapidly and in- 
dustry is expanding. But it is in 
times of prosperity that construction 
costs are highest. The readjustment 
of the rate base to its cost of repro- 
duction in the succeeding period of 
depression is, therefore, more severe. 
An early adoption of the prudent 
investment standard would, therefore, 
be decidedly to the advantage of the 
utilities. 
What are the chances for its accept- 


ance by public service commissions 
and the courts? 

It is noteworthy that the public 
service commissions of the various 
states have fairly consistently favored 
the investment standard in preference 
to reproduction cost. Justice Bran- 
deis, in his minority decision in the 
Southwestern Bell Telephone Case, 
262 U. S. 276, P.U.R.1923C, 193, 
advocating the prudent-investment 
standard, pointed out that of 363 rate 
cases appearing in Public Utilities Re- 
ports from 1920 to 1923, in only 5 
cases was the decision based upon re- 
production cost at unit prices prevail- 
ing at the date of the valuation. “In 
63 (cases) the Commission severely 
criticized, or expressly repudiated, 
this measure of value (reproduction 
cost ).” 

But in every important rate case 
coming before it in recent years, the 
United States Supreme Court has 
ruled that cost of reproduction, if not 
the chief element in a determination 
of fair value, was at least a factor 
which must be taken into considera- 
tion. It is, therefore, the position of 
this court which must be examined 
most carefully in assaying the chances 
for an adoption of the investment 
standard of value. 


Ge is first of all important to point 
out that the Supreme Court’s 
power to pass upon such a highly 
technical economic question as utility 
rates is derived directly from the Con- 
stitution of the United States. The 
Fifth Amendment provides that: 
“No person shall . . . be deprived 
of life, liberty, or property without due 


process of law; nor shall private property 
be taken for public use without just com- 


pensation.” 
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ce AS every month brings changes in 

construction costs, so theoretically 
does it bring changes in the rate base— 
changes advantageous to the utility, it is 
true, in times of rising prices, but almost 
ruinous in times like the present.” 


Changes in the Costs of Utility Plants Bring 
Changes in the Rate Bases 








The Fourteenth Amendment places 
a similar restriction upon the powers 
of the various states of the Union. 

The Supreme Court has ruled in a 
long series of cases that the fixing of 
utility rates so low that they fail to 
yield, in the court’s estimation, a fair 
rate of return upon a fair valuation of 
that property is in violation of one 
or both of these amendments. The 
Supreme Court has quite consistently 
ruled over the last quarter of a century 
that a fair valuation of utility prop- 
erty cannot be measured by invest- 
ment alone, but must also take into 
consideration its cost of reproduction. 

Mr. Roosevelt suggests “abolishing 
by law the reproduction standard for 
rate making.’”’ But can legislative ac- 
tion alone accomplish this purpose? 
If the Supreme Court firmly believes 
that a fair property valuation must 
consider reproduction cost—that any 
other valuation standard which fails 
to consider that cost, is in violation 
of the Constitution—then any legisla- 
tive enactment attempting to set up the 
prudent-investment standard would 
be declared unconstitutional. Legal- 


istically speaking, a constitutional 
amendment would be necessary to 
accomplish the substitution. 
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This, of course, is based upon the 
assumption that the Supreme Court 
is firmly convinced that fair value may 
be measured only by cost of reproduc- 
tion. Such an assumption is not en- 
tirely accurate, although it is true that 
the court has seemed to incline more 
and more toward this theory. 


SE Boos leading case on the subject 
of utility valuations is that of 
Smyth v. Ames (1898) 169 U. S. 466, 
42 L. ed. 819. In this case the court 
ruled: 


“We hold, however, that the basis of 
all calculations as to the reasonableness of 
rates . . . must be the fair value of 
the property being used by it (the utility). 

And in order to ascertain that 
value, the original cost of construction, the 
amount expended in permanent improve- 
ments, the amount and market value of 
its bonds and stock, the present as compared 
with the original cost of construction, the 
probable earning capacity of the property 
under particular rates prescribed by statute, 
and the sum required to meet operating 
expenses are all matters for consideration 
and are to be given such weight as may be 
just and right in each case.’ 


In short, the court ruled in this case 
that there were three elements in the 
ascertainment of fair value; cost of 
reproduction, original cost or invest- 
ment, and the market value of the 
utility’s securities. 

The court did not indicate what 
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weight was to be given to each ele- 
ment, or rather, suggested that vary- 
ing emphasis was to be given in each 
case. 

But in the next important decision 
—Willcox v. Consolidated Gas Co. 
(1909) 212 U. S. 19, 53 L. ed. 382, 
the court strongly inclined toward re- 
production value, ruling that: 

*, . we concur with the court below 
in holding that the value of the property 
is to be determined as of the time when 
the inquiry is made regarding the rates. 
If the property, which legally enters into 
the consideration of the question of rates, 
has increased in value since it was acquired, 
the company is entitled to the benefit of 
such increase.” 

Thus a decided swing toward the 
cost of reproduction standard was 


evidenced. 


URTHER important cases, such as 
the Minnesota Rate Cases (1913) 
230 U. S. 352, 57 L. ed. 1511, the 
Bluefield Water Works Case, 262 U. 
S. 679, P.U.R.1923D, 11, and State 
ex rel. Hopkins v. Southwestern Bell 
Teleph. Co. (115 Kan. 236, P.U.R. 
1924D, 388) confirm the trend of a 
majority of the court toward the 
reproduction-cost standard. But in 
its treatment of the subject of prices 
and construction costs, McCardle v. 
Indianapolis Water Co. (1926) 272 
U. S. 400, P.U.R.1927A, 15, is of 
particular significance in this discus- 
sion. In this case the decision read: 
“But in determining present value, con- 
sideration must be given to prices and 


wages prevailing at the time of the in- 
vestigation; and, in the light of all the 
circumstances, there must be an honest and 
intelligent forecast as to probable price and 
wage levels during a reasonable period in 
the immediate future.” 


The decision in this case was clearly 
based, in part at least, upon the belief 
of the court that prices would continue 


for some time upon the 1927 level. 
Of course, the court erred; it failed 
to foresee that a drastic price decline 
would in five years reduce public util- 
ity construction costs nearly 20 per 
cent. 

This particular case is important 
because it may have gone far in con- 
vincing the Supreme Court of the im- 
possibility of forecasting commodity 
prices, and it may make it more eager 
to accept the stability offered by the 
investment standard of value. 


gE be summarize: Over the past 
thirty-four years, the Supreme 
Court has inclined more and more 
toward the position that cost of re- 
production was an element which had 
to be considered in an ascertainment 
of fair value. Finally, in 1926, in 


the Indianapolis Water Works Case, 


it went so far as to state that an 
attempt must be made to forecast 
future prices, so that rates might be 
adjusted to yield a “reasonable rate 
of return on the value of the property 
at the time of the investigation and 
for a reasonable time in the immediate 
future.” ® 

It is most noteworthy that all of 
these cases were decided during a 
period of rising prices. No important 
rate case decision has been handed 
down since the St. Louis & O’Fallon 
Railway Case in 1929 (279 U. S. 461, 
P.U.R.1929C, 161). The question 
that interests public utility investors 
is what the court’s decision would be 


SIf this decision were to apply at the pres- 
ent time, the estimated volume of —— 
= ee a. ce ‘cle, ‘might c ‘cohient 

(3) article, t s 
to a revaluation even -saescag: ly Se he 
ruary, 1933, level, for instance, if = court 
believed that the downward trend in construc- 
tion costs would continue. 
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under conditions of falling prices such 
as we have had recently. No one 
knows. 


|. ie there are two more pertinent 
decisions which may be cited. 

The first of these is that of San 
Diego Land & Town Co. v. National 
City (1896) 74 Fed. 79. In this case 
the lower court ruled that: 

“In the solution of that problem (valua- 
tion) many considerations. may. enter; 
among them, the amount of money actually 
invested. But that is by no means, of 
itself, controlling, even where the property 
was at the time fairly worth what it cost. 
If it has since enhanced in value, those 
who invested their money in it . 
are justly entitled to the benefit of "the 
increased value. If, on the other hand, 
the property has decreased in value, it is 
but right that those who invested their 
money in it, and took the chances of an 
increase in value should bear the burden 
of the decrease.” 


The writer knows of no case de- 
cided by the Supreme Court where it 
has so boldly affirmed its intention of 
applying the reproduction-cost stand- 
ard in times of falling prices as well 
as in times of advancing prices. 

A second important decision relat- 
ing to this point was 267 Fed. 231, 
P.U.R.1920F, 483, affirmed by the 
Supreme Court in Re Consolidated 
Gas Co.: 

“A profit based upon the enhanced value 
of the capital adds nothing . . . to 
the company’s wealth. Though its capital 
be measured in more dollars and so, too, 
its profit, that profit is still paid in the 
fallen dollar and has no greater buying 
power than it had before.” 

Obviously, the court might well 
argue at the present time that de- 
creased profits, resulting from decreas- 
es in the rate base, would be paid in 
dollars enhanced in value, and the util- 
ity would, therefore, not be the loser 
by a dollar decrease in the rate base. 
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Having in mind the decisions of the 
Supreme Court from Smyth v. Ames 
to the Indianapolis Water Works 
Case, all showing a decided trend 
toward the cost of reproduction stand- 
ard, and further remembering the 
two cases last cited above, which indi- 
cate a tendency on the part of the 
courts to apply the standard in times 
of falling prices as well as when the 
price trend is upward, it would seem 
logical to assume a continued adher- 
ence of the courts to this standard in 
the future. But such adherence is not 
a foregone conclusion. 


(ere the last three years 
have done much to convince the 
court of the danger of attempting the 
forecast of price movements, the pro- 
cedure upon which the Indianapolis 
Water Works Case was largely predi- 
cated. The experience of a rapidly 
falling price level has also probably 
done much to prove the desirability 
of a more stable valuation standard, 
such as that offered by prudent invest- 
ment. 

Furthermore, the court is not en- 
tirely unresponsive to public opinion 
and economic trends. The prestige of 
the new President may be a factor 
almost as potent as the appointive 
power to the court which he may be 
called upon to exercise several times 
during his administration. And as a 
special advocate of his proposal, Presi- 
dent Roosevelt already has on the 
bench Justice Brandeis, whose prestige 
among his colleagues is high. 

It is highly ironical that a falling 
price level has made President Roose- 
velt and Justice Brandeis perhaps the 
two best friends the utilities now have 
in public life. 















The Utility Franchise Muddle 


What Ought to Be Done about It 


For several months the author of the following article—who is an associate 

of Roger W. Babson in Babson’s Statistical Organization—has been making 

a survey of the conditions which govern the issuance of public service 

company franchises throughout the country. His findings are so important 

both to utility corporations and to security owners that he has incorporated 

them in the following article, which presents the situation as he sees it 
and embodies constructive suggestions for stabilizing it. 


By DAVID L. BABSON 


ow secure is the franchise of 
H the public utility company in 
which you hold securities? 
Massachusetts’ attention was rude- 
ly turned to public utility franchises 
when an ugly political situation de- 
veloped in the case of the Boston, 
Worcester and New York Street Rail- 
way only last year. That case has 
yet to be decided, thus leaving in 
doubt the strictly legal position of the 
franchises of public utilities in the en- 
tire state of Massachusetts. So many 
_ worried investors have been inquiring 
about the franchise positions of utili- 
ties all over the nation that a thorough 
study was instituted several months 
ago. The findings are of value not 
only to investors but to the utilities 
themselves. 





1Roger W. Babson, in Pustic Urtuirties 
ForTNIGHTLY for September 1, 1932, pointed 
out the serious implications of that case. 


HE first factor that impresses the 

statistical investigator of fran- 
chises is the hopeless confusion among 
the laws of the various states in refer- 
ence to all phases of the franchise 
situation. 

Conditions governing the issuance 
of utility franchises were.studied in 
forty-eight states; the survey brings 
out the unfortunate fact that there 
are forty-nine different systems—in- 
cluding the District of Columbia. 

If I were asked to point out the 
states whose franchise status is most 
satisfactory, I would answer: 

Maine, New Hampshire, Vermont, 
Connecticut, Rhode Island, New 
York, Pennsylvania, New Jersey, In- 
diana, Wisconsin, California, Michi- 
gan, Alabama, Utah, Colorado, Vir- 
ginia, and Missouri. 

Other states could be included with 
qualifications, such as: 
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Tennessee, during the life of the 
franchise, or South Carolina so far 
as the electrical utilities only are con- 
cerned. But there are unsatisfactory 
states as well; among them Iowa and 
South Dakota where it seems that in- 
vestment in utilities would be hazard- 

ous. 

' Utility franchises in other states, 
as far as it can be determined at 
present, may or may not be in a satis- 
factory position. Final classification 
of these doubtful states must await 
further interpretation of their statutes 
by their respective supreme courts. 


A’ present, the greatest uncertain- 
ties arise over the legal status of 
utilities whose franchises are of the 
following two main classes: 

(1) The unlimited or “without 
limit of time” type; and 

(2) The limited-term frartchise 
type where the franchise has expired 
and the municipality fails to renew. 

The latter presents the most serious 
implications. Varied opinions have 
been expressed as to the legal status 
of the operating company under those 
conditions, although the consensus of 
Opinion points to the conclusion that 
the company would have only the 
right of sufferance to maintain its 
property in the public ways of the 
municipality and must remove its 
property at any time at the latter’s 
behest. 


Gren a conclusion was recently 
reached by the supreme court of 
Tennessee. This tribunal handed 
down the decision that the operating 
company must remove its property in 
favor of the corporation to which the 
city of Franklin had granted a new 
franchise. 


The United States district court 
was of a similar opinion in a case in- 
volving Broken Bow, Nebraska. The 
utility was given two months in which 
to secure a new franchise or take up 
its property from the streets. 

These cases clearly indicate that the 
threat of ouster after expiration of 
the company’s franchise is more than 
a theoretical possibility. 

The other uncertain situation is 
more technical, involving the use of 
much loose language and is the so- 
called unlimited, indefinite, or “with- 
out limit as to time” type of fran- 
chise. Some states have held this 
class of grants to be perpetual. Ohio, 
in an important case, laid down the 
ruling that the contract was termin- 
able by either party—thus giving this 
particular type of franchise the char- 
acter of an indeterminate permit—but 
omitting the property protection in- 
herent in the true indeterminate per- 
mit. The courts then reversed them- 
selves and now regard the franchise 
as truly “without limit of time.” This 
uncertainty will be removed in Ne- 
braska when the United States district 
court decides whether a franchise 
mentioning no time limit is a perpet- 
ual franchise or not. Similar cases 
must be tried in other states before 
this controversial and highly essen- 
tial point is clarified. 


 y is not possible to discuss here the 
situation individually in the sev- 
eral states; any careful tabulation up- 
on which reliance can be based must 
await additional legislation and ju- 
dicial interpretation. The laws of the 
various states are perplexing and, like 
many other factors of our judicial 
system, highly antiquated. 
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Such a complicated and disjointed 
system of franchise laws and interpre- 
tations is confusing to the average 
statistician, as well as to the investor. 
In addition to forty-eight separate 
systems throughout the country, the 
situation differs within states. 

Take, for example, Arkansas. 

Prior to 1919 utility franchises in 
Arkansas were in municipal hands, 
with no uniformity. In 1919 the 
legislature created the Arkansas Cor- 
poration Commission, with power to 
issue indeterminate permits to utilities 
so desiring, upon surrender of their 
existing franchises. In 1921, the 
Arkansas Corporation Commission 
was abolished and the Arkansas Rail- 
road Commission was formed. Util- 
ity regulation was given back to the 
municipalities and utilities choosing to 
do so were given ninety days to re- 
instate their old franchises. 

This is typical of the imbroglio 
which exists in practically every state. 

To complicate matters further, the 
situation differs within cities and at 
that point any attempt to follow care- 
fully the status of a company is im- 
possible. For instance, in a large 
western city the traction company has 
around thirty separate franchises 
with different expiration dates. An- 
other large western city has twelve 
franchises for its electric and gas 
‘ operations. Undoubtedly, there are 
companies with even more numerous 


e 


franchises in a single city. To say the 
least, this is disconcerting. Now add 
the really startling fact that the pres- 
ent survey clearly indicates that many 
companies themselves do not know, 
without extensive research, their own 
position. Contradictory statements 
of company officials, city clerks, and 
bond circulars at hand prove this point 
beyond doubt. Certainly a peculiar 
situation exists where the legal status 
of the franchise—the sine qua non 
upon which a company must base its 
operation—is not known. 

Why, then, are public utilities so 
apparently indifferent toward the 
franchises upon which they operate? 


_ explanations may be briefly 
suggested. First and probably most 
significant, the advent of the public 
service commission, with its joint 
protection to utility and consumer 
alike, lessens the fear of unfair treat- 
ment at the hands of avaricious mu- 
nicipal authorities. 

But the attempt of Caspar, Wyo- 
ming, to take over the natural gas 
property of the New York Oil Com- 
pany ; the ouster by the city of Frank- 
lin, Tennessee, of its utility company 
after the due date of the franchise; 
the sale by Starkville, Mississippi, of 
its municipal power plant and its sub- 
sequent entry into competition with 
the purchasing company by the estab- 
lishment of another municipal plant, 


franchises) were studied in forty-eight states; the survey 


q “CONDITIONS (governing the issuance of public utility 


brings out the unfortunate fact that there are forty-eight 
different systems—or forty-nine if the District of Columbia 


is included.” 
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all make it evident that in some states 
the public service commissions have 
been unable to entirely fulfill their 
purpose. Properly speaking, how- 
ever, franchises have been relegated to 
a negative rather than a positive posi- 
tion with the increasing power of pub- 
lic service commissions and in general 


‘it can be readily granted that the 


certificate of public convenience and 
necessity is a distinct protection in 
those various states which have adopt- 
ed it. 


HE second explanation of the 

slight importance attached to 
franchises lies in a consideration of 
the history of the industry. Public 
utilities in large cities are in their 
second period of growth. It must be 
remembered, however, that the ma- 
jority of power plants date from the 
decade 1908-1918; their franchise 
grants extending roughly to 1940 or 
beyond. Thus franchises have been 
for some time in a dormant state, but 
public utility men of no very advanced 
years can remember when franchise 
battles were not only frequent but 
serious. The results of the present 
survey show the majority of existing 
franchises expire in the decade 1948— 
1958, while only a small percentage 
have run out in very recent years. 
Consequently the comparative paucity 
both in number and importance at 
present does not truly picture the in- 
herent seriousness of franchise ex- 
pirations. 


HE third answer is found in the 
strange assumption that a fran- 
chise is a liability rather than an asset. 
The collapse of the traction indus- 
try in the last decade—leaving in its 


wake such factors as burdensome pav- 
ing clauses, forced service when prof- 
itable operation was no longer pos- 
sible, 5-cent fares, and the like— 
lends color to such a theory. The 
public utility man, whose otherwise 
profitable company has been saddled 
with relics of the traction era, broadly 
includes in his invective against street 
railway franchises, his valuable and 
essential gas and electric franchises— 
thus failing to make a very vital and 
fundamental distinction. It is signifi- 
cant to note that public utility men 
in sections where municipal ownership 
is popular do not regard their fran- 
chises in a similarly critical light. 


poco: the big holding and op- 
erating companies sometimes re- 
gard their franchises in this rather 
scornful manner as a result of the 
magnitude of the territory they serve. 

“Why, we operate in seven hundred 
communities” one concern’s statisti- 
cian told me, horrified that I had the 
temerity even to intimate he should 
know something about the franchises 
of his company. 

It is obvious, of course, that seven 
hundred separate franchises offer a 
degree of insurance against any seri- 
ous developments to the system as a 
whole, but such diversification is only 
a defensive form of insurance. Yet, 
if this same utility had properties in 
Iowa (where utility regulation is still 
in municipal hands) its statistician 
would be rather uneasy these days; 
recent press dispatches from Sioux 
City bear out this point. Iowa’s mu- 
nicipal control of its utilities is a 
sinister reminder of the heterogeneous 
rate regulation system of other days. 
Why should franchises be left subject 


705 








PUBLIC UTILITIES FORTNIGHTLY 





The Two Main Types of Utility Franchises over 
Which Uncertainties Exist: 


type; and 





renew.” 


ce A’ present, the greatest uncertainties arise 
over the legal status of utilities whose fran- 
chises are of the following two main classes: 


“(1) The unlimited or ‘without limit of time’ 


“(2) The limited-term franchise type where the 
franchise has expired and the municipality fails to 





to these same whims and vagaries of 
local politicians? 


HAT constructive conclusions 
may be drawn from this in- 
difference toward franchises? 
Without hesitation I should urge 
public service corporations and com- 
missions immediately and jointly to 
work toward a standardization and 
codification of franchise regulations 
throughout the United States—a co- 
dification which will leave no doubt 
as to the legal status of every utility 
franchise. 


HAT form would a codification 
or standardization of franchise 
laws take? 

In 1922 the National Association 
of Railroad and Utilities Commission- 
. ers expressed its approval of the in- 
determinate permit in a resolution 
favoring its general adoption. The 
excellent report of the Illinois Ter- 
minable Permit Investigation Com- 
mittee in 1927, unanimously reached 
the same conclusion. In this decision 
bank commissioners, bond analysts, 
and public utility men concur. 

Contacts with many utility men and 


results of my own survey lead me to 
believe that this form of agreement 
is the most satisfactory solution of 
both the practical and _ theoretical 
problems involved. In working to- 
ward the general adoption of the 
indeterminate permit, however, no 
effort should be spared in fighting for 
an exclusive operation clause as well 
as the inclusion of stringent pro- 
visions for the method of agreement 
on valuation and compensation in case 
the municipality elects to purchase 
the utility’s property. Taking the 
franchise control power away from 
the municipality and placing it in the 
state through the indeterminate per- 
mit, finds its corollary in the modern 
system of state rather than local rate 
supervision and rounds out another 
corner in a well-ordered scheme of 
public service regulation. 

It is, of course, not to be expected 
that such changes could take place in 
a month or a year. In the meantime, 
some protective measures must be 
taken. The present trend of politico- 
economic thought indicates that utili- 
ties must prepare for a very serious 
battle in the future with public au- 
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thorities. President Roosevelt’s plans 
for the Tennessee valley contain no 
comforting message for the privately 
owned utilities. Plain figures point 
to the conclusion that the trend toward 
public ownership has been revived in 
these present days of stress and strain. 
Public sentiment, as reflected in press 


’ notices and editorials, indicates an 


astonishing hostility to public service 
corporations in many sections. The 
depression of 1930-1933 will not be 
the last. Franchises will continue to 
expire, and 1937, 1941, and 1942 will 
be especially heavy years. With the 
above factors in mind, I think it hardly 
admits of doubt which is in the better 
bargaining position with a prospective 
municipal buyer; a utility which can 
continue to operate only at sufferance 
of the public or one whose property 
right in the streets is valid until 1975 
or beyond. 


[’ is important to note that the few 
franchise expirations in this de- 
pression have been seized upon by 
municipal authorities as fair prey for 
rate reductions. [t is inevitable that 
such should be the case; it will con- 
tinue to be so unless some change in 
public psychology takes place. This 
point would. have been more evident 
had franchises in either volume or 
importance expired in 1932. The un- 
enviable position of a utility with an 
important franchise expiring during 
a time of dire economic stress would 
be obvious to the industry as a whole 
had companies such as the New York 
Telephone Company, Peoples Gas 
Light & Coke of Chicago, and Union 
Electric Light & Power of St. Louis 
found themselves in such a predica- 
ment. 


Expiring franchises, coincident 
with maturing funded debt, in a 
period of depression will become de- 
cidedly more troublesome if the pres- 
ent hostile attitude displayed toward 
private utilities on the part of the 
public in some communities should 
intensify and widen. 

Before the indeterminate permit is 
adopted on a general scale, trouble is 
in store for some concerns. What 
can utility operators do to insure their 
companies against malicious attacks 
coincident with franchise expirations ? 
At the moment perhaps nothing; but 
as the present economic strain subsides 
they can quietly open negotiations for 
the extension of their limited-term 
franchise life, while at the same time, 
working wherever possible toward 
the goal of the general indeterminate 
permit. 


HE writer has another suggestion 

to offer; that utility companies 
make their franchise data readily ac- 
cessible to the public. This point can 
be especially emphasized in connection 
with bond prospectuses. Through 
contacts with investors, I have noted 
criticism directed chiefly at that hardy 
perennial of most bond circulars: 
“franchises are, in the opinion of 
counsel, satisfactory and free from 
burdensome restrictions.” The retail 
distributing house, upon which the 
average investor naturally depends 
for information regarding new public 
utility issues that the house may be 
handling, often proves to be ignorant 
concerning franchises. Furthermore, 
bondholders of utility companies with 
fine reputations have often been un- 
able to secure data on this point. Not 
only is there a dearth of facts, but 
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sometimes information is given out 
which, although not deliberately in- 
tended to mislead the investor, has, 
nevertheless, substantially that effect. 
The vogue today is decidedly along 
the lines of more information and 
more supervision of investments. 
Obviously the prospective bond in- 
vestor feels better if he secures the 
real facts (even though the informa- 
tion is not entirely satisfactory) than 
if he receives a stock phrase, the 
triteness of which lends the suspicion 
that the “opinion of counsel” may not 
be as critical as the investor would 
like to have it. A company need not 
list an entire expiration schedule of 
its franchises; a simple statement of 
the amount of gross revenue received 
from territory where the franchises 
run three years beyond the due date 
of the bond issue is sufficient; or the 
percentage could even be expressed 
as of the year in which the principal 
franchises (from the revenue stand- 
point) fall due. I could not con- 
scientiously advise the purchase of a 
utility bond whose franchise data is 
not fully available. The lay reader 
may think that the demand for such 
detailed information is prompted by 
an excessive zeal for statistics rather 
than for significant facts, but the im- 
portance of this particular point can- 
not be over emphasized; certainly it 
. is directly in line with the tenets of 
the Edison Electric Institute, which 
has frankly taken a stand for more 


detailed information concerning the 
securities and financial policies of its 
members. 

From all present indications, it ap- 
pears that sometime in the future new 
security issues will be supervised by 
the Federal Trade Commission. I 
would like to venture a forecast: 

Eventually new franchise data will 
be part of the compulsory information 
demanded by the government on new 
public utility issues. If, perchance, 
such a contingency becomes a fact, 
companies will be forced to thorough- 
ly investigate and make available their 
franchise status. They could not do 
so, of course, in many states unless 
additional legislation were enacted or 
further Supreme Court decisions de- 
livered on doubtful points. Demand 
for franchise information by the Fed- 
eral Trade Commission will thus auto- 
matically help in clarifying this tech- 
nical but vital point. 

The utility industry at present is 
probably the most powerful and _best- 
managed in the United States. But 
the trend toward public ownership of 
power corporations continues, and it 
presents dangers to some utility com- 
panies. Some of these dangers I, as 
a statistician, have here set forth, 
and have outlined some of the lines 
along which I would work if I were 
a utility official, in taking measures at 
the correct time with a view of secur- 
ing protection for my company and 
its security holders. 








The Power to Hire and Fire State Commissioners 
Does it lie with the executive, the legislative, or the judicial branches of 


the government? 


Or are the regulatory bodies “exceptions” permitted 


by law? The answers may be found im the character of the commis- 
sions’ functions as defined in the state Constitutions; how these vary 
will be described in a coming article in Pustic Utiities FortNicHTty. 
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Remarkable Remarks 











“There never was in the world two opinions alike.” 


H. I. Psrturrs 
Newspaper columnist. 


T. Bruce Ross 
Financial writer. 


Kari BIcKEL 


President of the United Press. 


Joun E. RANKIN 
U. S. Representative from 
Mississippi. 


Tuomas C. CocHRANE 
U. S. Representative from 
Pennsylvania. 


Ep Howe 
The “Sage of Potato Hill,” 
Kansas. 


Arvin S. BARKLEY 
U. S. Senator from Kentucky. 


Hamitton Fisu, Jr. 
U. S. Representative 
from New York. 


—MOoNnNTAIGNE 


“Franklin D. Roosevelt, once a foe of power trusts, 
has now become the finest living example of one.” 


La 


“The railroad industry is not a monopoly, as the 
prudent-investment people have so naively assumed.” 


> 


“For the first time in the experience of present-day 
American newspapermen, economic news has a greater 
attention-compelling voltage than sex.” 


¥ 


“This great (Muscle Shoals) project is capable of 
producing hydroelectric power that will exceed in amount 
the physical strength of all the slaves freed by the Civil 
War.” 

aa 


“To those who advocate that our government should 
engage in such an undertaking (Muscle Shoals) I will 
say that, by way of comparison, banditry is an honor- 
able profession.” 


* 


“Everywhere the people are longing for a break in 
the present depression. I hope it will continue two or 
three years longer. We have not yet been sufficiently 
punished for our sins of the past twenty years.” 


> 


“We all realize here [in the Senate] how easy it is 
to adopt any amendment that taxes power companies. 
The very mention of the word ‘power’ is a sort of 
obnoxious reference here, and we take fright and vote 
according to our fears sometimes; and I am as guilty 
as anybody else.” 

e 


“I am opposed to the entire St. Lawrence waterway 
project. I believe it is a political myth, a political foot- 
ball, and a political fraud from beginning toend . . . 
and there has never been since I have been in Congress 
any proposal that has come before Congress that had 
so much propaganda back of it, so much subsidy, and so 
much false information.” 
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WHY THE STATE UTILITY COMMISSIONS SHOULD 


Regulate the Municipal Plants 


Part II 


In the preceding article the author pointed out some of the irregularities 

and wastes which have resulted from the present haphazard and un- 

standardized methods of maintaining and regulating city-owned utility 

services, In the following article he sets forth his conclusions concerning 
the corrective measures which should be taken. 


By HOWELL WRIGHT 


EGULATION of municipal utili- 
R ties has been the subject of 

much theoretical discussion, 
but is not popular when practical con- 
structive action is required. 

Ardent advocates of or conserva- 
tive believers in municipal ownership 
dispute its need or are silent when they 
should speak; home rule advocates as 
a rule fear any such regulation by the 
state; the public utilities commission- 
ers or their agents, state and national, 
hesitate generally to advocate or dis- 
cuss its desirability or necessity, in 
positive language; national and state 
associations representing the public 
service corporations are. surprisingly 
timid about it. The subject is of little 
interest to political leaders, most of 
whom want little to do with such a 
controversy. 

State regulation of municipal utili- 
ties is not popular with the politicians 
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who find more security in attacking 
the private public service corporations. 
Few state governors seem to have 
given public utterance on the subject. 

Morris L. Cooke, distinguished for 
service in the public utility field, a be- 
liever in “yardstick” public ownership, 
made a plea’? for the regulation of 
the power industry. He pointed out 
“the advantages to be derived from 
improved public control of the power 
industry as compared with public 
ownership.” But his four steps rec- 
ommended for improved regulation 
do not take municipal light and power 
establishments into consideration in 
any degree whatsoever. On the regu- 
lation of such utilities he is silent here 
and so far as we know, elsewhere. 
We believe he could make a real con- 
tribution to this problem. 





1See the National Municipal Review, No- 
vember, 1931. 
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The late Dr. Delos F. Wilcox, a 
specialist in the field of utility regula- 
tion, a truly sincere public ownership 
advocate and a fine citizen, discussed 
state regulation in a book which was 
published in 1931 after his death. He 
discussed and analyzed many of the 
problems of public ownership “with a 


‘ view to the grand strategy of democ- 


racy lying back of the details of laws 
and promises, interests and prejudices, 
facts and figures.” He was opposed 
to a general policy of state control 
and would confine its exercise in the 
main to accounting rules, annual re- 
ports, and operations outside of mu- 
nicipal areas. To a school of follow- 
ers he left the following doctrine: 
“As an advisory, helpful body, as a sort 

of big brother to the municipalities, a 
state commission, properly equipped and 
with its advisory function fully recognized 
in the law, could be of great assistance to 
many municipal operation  enterpr‘ses, 
without violation of municipal home rule 
and without compelling municipally owned 
and operated utilities to sleep in the same 
bed with other breeds.” 

Here then is a published plea for 
nonstate regulation of municipal utili- 
ties on the ground that: 

“The municipality ought to be free to 


manage its utility business in any way that 
seems more advantageous to the community. 


“There is no sound reason for uniform 
regulation of municipally operated utilities 
as compared with one another, or as com- 
pared “ with privately operated utilities. 


HIs plea for exemption is made 

side by side with the statement 
“that urban utilities under private 
ownership and operation must be sub- 
ject to regulation by public author- 
ity.” This attitude, thus expressed 
and subscribed to by many home rule 
and public Ownership proponents 
means just this: 
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“We favor regulation of our com- 
petitors but demand exemption for 
ourselves.” 

Under such a philosophy of govern- 
ment the power to regulate is akin to 
the power to tax, which Chief Justice 
John Marshall declared “involves the 
power to destroy.” 

With due allowance for differences 
of opinion as to governmental philos- 
ophy, it may be contended in all fair- 
ness, with respect to regulatory con- 
trol of publicly operated and privately 
managed utilities, that they should at 
least be required to sleep in twin beds. 


O NE would expect to find some rec- 

ommendations for state regula- 
tion of municipal utilities, in the pro- 
posed 1929 Uniform Public Utilities 
Act, sometimes referred to as “model 
legislation” as prepared by the Special 
Committee on Uniform Regulatory 
Laws of the National Association of 
Railroad and Utilities Commissioners. 
They are conspicuous by their non- 
existence. 

The National Association is almost 
as silent on this subject as are the 
state commissioners it represents. We 
have corresponded and talked with 
commissioners during the past year 
in the hope of getting some expression 
of opinion from them as to whether 
the public interest would not be better 
served if municipal electric establish- 
ments and waterworks were subject 
to the general supervision of the state 
commissions. In the main they hesi- 
tate to talk for publication, although 
some will state confidentially, that 
such regulation is desirable and often 
necessary, with due allowance for the 
prerogatives of large home rule cities. 
One realizes from experience that this 












is a problem surrounded with political 
conditions and fraught with political 
difficulties. In some instances one 
would hardly expect an expression of 
opinion for these reasons, but it is 
refreshing to find here and there a 
commissioner who will authorize you 
to quote him, to the effect that if the 
general public once finds out the real 
facts about unregulated municipal 
utility operations, the demand for 
state regulation will be irresistible. 
Leadership, however, to bring about 
such regulatory control will not ema- 
nate, except in few instances, from the 
public service commissions. They 
know the need but fear to act. We 
do not criticize them, however, for 
their silence. They would be accused 
of grasping for power if they spoke 
the facts. Leadership must come 
from elsewhere. 


| erage leaders like to steer clear 
of this controversy. This would 
seem to be correct in so far as the 
governors’ messages to the state legis- 
latures may be considered as expres- 
sions of political leadership. On the 
subject of municipal utility regulation 
we find them silent. 

We have analyzed the utility rec- 
ommendations made by the governors 
of forty-two states to their legisla- 
tures in 1931-1932 and studied them 
in relation to the present jurisdiction 
of their public service commissions 
over private and municipal water- 
works and electric light establish- 
Our summary of findings is 


ments. 


& 


PUBLIC UTILITIES FORTNIGHTLY 


of necessity somewhat limited and, 
therefore, not conducive in its use to 
the most accurate conclusions. Taken, 
however, in conjunction with the 
facts set forth in this article it will 
demonstrate the existence of a prob- 
lem in regulation of municipal utili- 
ties, a surprising lack of official inter- 
est in the problem and the desirability 
and necessity of scientific investiga- 
tion into that field for the benefit and 
relief of over-burdened municipal 
utility ratepayers. 

To summarize: 

1. Twenty-four governors did not 
mention public utilities. 

2. Seventeen made comments or 
recommendations or both. 

3. The recommendations in the 
main, on the one hand, seek to provide 
new regulatory machinery for the 
private utilities; to strengthen exist- 
ing machinery or to broaden its juris- 
diction over private utilities, to the 
end that rates for service may be re- 
duced and taxes upon private utilities 
increased. On the other hand, they 
are intended to promote state develop- 
ment of water-power resources and to 
provide municipal competition in the 
utility business by giving municipali- 
ties the authority to build electric 
plants without popular vote and to 
pay for them out of earnings. 

4. We do not find a single recom- 
mendation to the effect that either 
municipal waterworks or light plants 
should be placed under the regulatory 
control of the public service commis- 
sions. 


“STATE regulation of municipal utilities is not popular with 
the politicians who find more security in attacking the pri- 
vate public service corporations.” 
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5. In eleven of these states neither 
of these municipal utilities are subject 
to state regulation ; in two states both 
utilities are regulated; in one state 
light plants are regulated and water- 
works also are regulated in one state; 
in one state there is limited super- 


_ vision of waterworks and also limited 


supervision of light plants in one state. 

6. Regulation of private water- 
works and electric companies is far 
more common practice in these states, 
waterworks being controlled in thir- 
teen states and unregulated in four. 
Light plants are supervised in nine 
states, in a limited degree in three 
states, and unregulated in five states. 

7. The absence of recommenda- 
tions for commission regulation of 
municipal utilities in such a large 
number of states, in each of which 
many such utilities now operate with 
little or no state supervision, indicates 
one of two things—either that the 
governors feel there is no necessity 
for such regulation or that convincing 
facts as to such necessity have not 
been placed before the chief executives 
past or present. We think the latter 
is the case. There is an abundance 
of convincing facts as to the need of 
regulation in these states. The task, 
however, is to gather them and make 
them available in a dignified and per- 
suasive form on a large scale. In so 
far as municipal waterworks are con- 
cerned, in at least ten of the states 
listed, the abuses of discriminatory 
free service constitute a sufficient rea- 
son for advocating commission regu- 
lation. 


| another large state (not listed 
above) the governor made definite 
recommendations direct to the people 
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for the improvement of utility regula- 
tion. Among his legislative recom- 
mendations were: 


1. Approval of the public utilities 
commission before increased rate 
schedules can take effect. 

2. Approval of the public utilities 
commission before securities can be 
issued. 

3. An amendment to existing law 
permitting municipalities to condemn, 
purchase, and operate utilities within 
their own boundaries and limiting the 
life of charters and franchises to fifty 
years. 

4. Legislation providing that the 
expenses of rate cases involving mu- 
nicipalities shall be paid by the utili- 
ties involved, the appropriation thus 
saved to the state, to be used in part 
for engineers to assist municipalities 
in valuations and rural developments. 

5. That the public utilities com- 
mission be given all possible jurisdic- 
tion over holding companies. 

6. Amendment to existing law to 
permit groups of people to build and 
operate their own distribution lines 
and require the utility to sell their 
service at a central switchboard. 


No recommendation was made in 
this campaign or elsewhere by the 
chief executive with respect to the 
regulation of existing municipal util- 
ities. Yet in this state the public 
utilities commission has no authority 
as to rates or service of municipal 
light plants and waterworks render- 
ing service within the municipality 
which owns and operates them. It 
has jurisdiction as to accounting and 
reports. Within the state are nine- 
teen municipal generating stations of 
31,705 horsepower capacity and about 
200 municipal waterworks not subject 
to commission supervision. There 
are also about 325 private water com- 
panies subject to commission regula- 
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“Free Service”; the Scandal of Unregulated Waterworks 


“ee service, in all its ramifications, ts the nation-wide scandal 

of unregulated waterworks and to a lesser extent of mumc- 

ipal electric light and power establishments. Let the public utilities 

commissions have proper jurisdiction over municipal waterworks 
and this abuse will come to an end.” 





tion. Discriminatory free service is 
a common practice in this state on the 
part of municipal waterworks and in 
itself alone a sound reason for urging 
strict commission control of rates and 
service standards. 


HE conclusions of this survey 
may be expressed briefly as fol- 
lows: 

1. Municipal waterworks and elec- 
tric light and power establishments 
are in the main, outside the pale of 
state regulation. To this extent, in 
contrast with the private utilities they 
are the beneficiaries of special priv- 
ilege. 

2. Regardless of the trend toward 
or away from public or private opera- 
tion of these utilities, there is now a 
widespread necessity for effective 
state and local regulation of municipal 
plants in most of the states, in the 
interest of the consumer who is carry- 
ing a heavy burden concealed in the 
rates he pays for service. 
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3. Free service, in all its ramifica- 
tions, is the nation-wide scandal of 
unregulated waterworks and to a less- 
er extent of municipal electric light 
and power establishments. Let the 
public utilities commissions have prop- 
er jurisdiction over municipal water- 
works and this abuse will come to an 
end. 

4. Without effective state or local 
supervision and _ regulation, rate 
making often becomes a political busi- 
ness directly related to the election to 
office of those who make the rates, 
with discrimination against certain 
classes of customers for the benefit of 
other classes for vote-making pur- 
poses. 

5. Hopelessly inadequate cost-ac- 
counting, record, and reporting sys- 
tems are used extensively in municipal 
utility operations while discrimination 
in rate making and credits, inter- 
municipal utility, and tax fund sub- 
sidies as well as extravagant service 
extension policies are far too common. 




















They could be greatly minimized by 
reasonable regulatory supervision. 

6. These municipal utilities are 
public service institutions and should 
be compelled to stand on their own 
bottoms, be self-sustaining and meas- 
ured by the same standards as other 
utilities under regulatory authority. 

7. This period of economic distress, 
with its widespread demand for utility 
rate reductions, is a particularly ap- 
propriate time for the discussion and 
investigation of the regulatory rela- 
tion of the state and the municipal 
utilities. Why center all the attention 
upon the private utilities? The public 
needs to be educated and to learn that 
both taxpayers and ratepayers are as 
much in need of protection against in- 
efficient and political management of 
municipal utilities as they are of pro- 
tection against abuses of the public 
service corporations. This problem 
calls for constructive investigation 
now. 

8. This problem is surrounded with 
political conditions and fraught with 
political difficulties. It calls for a 
type of leadership which will not be 
deterred by the claims that under the 
“social purposes” philosophy of public 
ownership, municipal utilities should 
be exempted from the “strait-jacket 
of state regulation” and be granted 
special favors. It demands action 
that will reveal the real facts about 
unregulated municipal utility opera- 
tion, to the public, in such plain and 
effective language that it will auto- 
matically result in an irresistible pub- 
lic demand for regulation in the in- 
terest of the consumer. It is un- 
fortunate that the electric utility in- 
dustry has not assumed constructive 


PUBLIC UTILITIES FORTNIGHTLY 


715 





leadership in this direction heretofore. 

9. It is recognized that there are 
constitutional difficulties in certain 
states which, unless removed, will pro- 
hibit in some degree, the enactment of 
legislation placing municipal utilities 
under the jurisdiction of the public 
service commissions. The laws and 
the facts in each state, therefore, must 
determine the nature, extent, and qual- 
ity of regulation necessary, desirable 
and, possible in each state. 


Des, for example, is a constitu- 
tional home rule state. Munic- 
ipal corporations can exercise all pow- 
ers of local self-government and adopt 
and enforce within their limits such 
local police, sanitary, and other similar 
regulations as are not in conflict with 
general laws and may frame and 
adopt or amend a charter accordingly. 
Any Ohio municipality may ac- 
quire, construct, own, lease, and op- 
erate any public utility and may con- 
tract with others for utility service. 
Acquisition of a public utility may 
be by condemnation or otherwise. It 
may also sell transportation service 
and the surplus product of any other 
utility in an amount not exceeding in 
either case fifty per cent of the total 
product or service supplied by such 
utility within the municipality. 
General bonds or mortgage bonds 
may be issued by municipalities to 
acquire, construct, or extend any pub- 
lic utility, subject, of course, to the 
authority of the state legislature to 
limit the power of such municipalities 
to levy taxes and incur debts and to 
require reports as to their financial 
condition and transactions and to pro- 
vide for the examination of the 
vouchers, books, and accounts of mu- 















nicipal authorities or of their public 
undertakings. Such reports are made 
to the state auditor, and his deputies 
examine the books and accounts of 
municipalities, including their public 
utility performances. 

Ohio has a public utilities commis- 
sion, but by statute it has no juris- 
diction. over municipal waterworks 
and light plants. It may prescribe a 
uniform classification of accounts for 
their benefit, but is without power to 
compel its use. 

In Ohio there are about 360 munic- 
ipal waterworks and 110 municipal 
electric light and power establish- 
ments. About forty-five of the latter 
purchase all or part of the energy 
they sell. For all purposes of modern 
utility regulation they are not subject 
in any way to the public utilities 
commission. Unlike Wisconsin, com- 
plete distinction is made between the 
private and municipal utilities, the 
former being subject to complete 
commission regulation, the latter to 
none. In this state municipal utility 
regulation is a local matter—that is— 
regulatory control is in the hands of 
the municipal councils or their equiv- 
alent. It represents the opposite ex- 
treme to the centralized commission 
control in Wisconsin and is typical 
of many other states. 


HE writer is a believer in the 
home rule principle for the gov- 
ernment of large cities, but is con- 


e 
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vinced that municipal utility regula- 


- tion in the hands of elective councils 


or boards of control in Ohio has af- 
forded scant protection to the patrons 
of municipal waterworks and light 
plants and to the general public. If 
appeal to the public utilities commis- 
sion were allowed by law from actions 
and decisions of the local authorities 
in municipal utility cases and especial- 
ly in rate making, as is now permitted 
by law in similar instances involving 
the private utilities, better results 
might have been obtained. Such ap- 
peals unfortunately, however, are not 
possible now. The only remedy in 
our opinion at present, for the ineffec- 
tiveness and abuses of the existing 
system in Ohio and likewise in other 
states, is to give the public utilities 
commission reasonable regulatory 
control over municipal utilities oper- 
ating in home rule cities and complete 
control over those operating in all oth- 
er political subdivisions. 

In the case of municipal utilities 
(waterworks and light plants) oper- 
ating in Ohio home rule cities, we 
would give the commission the follow- 
ing reasonable regulatory power to: 

1. Prescribe a uniform classifica- 
tion of accounts and require its use. 

2. Require annual reports in prop- 
er form. 

3. Examine and audit all books, 
records, vouchers, and accounts. 
(This duty as well as item 2 is now 
supposed to be performed by the state 
auditor. The authority should be 


“Tus period of economic distress, with its widespread 
q demand for utility rate reductions, is a particularly appro- 
priate time for the discussion and investigation of the regu- 
latory relation of the state and the municipal utilities. 
Why center all the attention upon the private utilities?” 
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transferred to the Public Utilities 
Commission. ) 

4. Require and issue certificates of 
convenience and necessity for estab- 
lishing light plants and for extrater- 
ritorial extension of such service. 

5. Hear and decide appeals from 
actions and decisions of local authori- 
ties in rate cases. 


In the case of municipal utilities op- 
erating in other political subdivisions 
of the state we would give the public 
utilities commission as full and com- 
plete a jurisdiction over them as could 
be suggested, consistent with the best 
ideals and aims of modern commis- 
mission utility supervision. 


O” of the great state of Wiscon- 
sin, the home of many progres- 
sive ideas, comes the real inspiration 
for one who would advocate modern 
state regulation of municipal water- 
works and light plants. It is a marvel 
to the writer that the electrical indus- 
try has been so slow to observe the 
light in the Wisconsin experience and 
to take the lead in diffusing its rays 
into other fields, less illuminated. 
Sound fundamental principles of mu- 
nicipal utility regulation are being 
successfully applied there and the sys- 
tem offers the most helpful pattern 
for the guidance of others. Wiscon- 
sin has shown the way. 

The commission has complete reg- 
ulatory authority over both munici- 
pal and privately owned electric utili- 
ties. No distinction is made as to 
rates, service, or accounting require- 
ments of these utilities. This involves 
261 municipal and 20 private water- 
works and 85 municipal light plants 
and 98 private electric companies. 

It has full regulatory authority 
over municipal waterworks. Service 
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extensions are usually initiated by the 
municipalities, subject to review by 
the Commission. And with munici- 
palities, the commission has original 
and concurrent jurisdiction to require 
extensions of service. 

Municipal electric and water utili- 
ties are required to obtain certificates 
of convenience and necessity before 
establishing or extending their service, 
to eliminate uneconomic competition. 

Complete jurisdiction is vested in 
the commission as to rates, rules, reg- 
ulations, service, accounting, and fi- 
nancing of private water companies. 

Free service by either private com- 
pany or municipal waterworks is pro- 
hibited by public utilities law. The 
waterworks authorities are required 
to bill the city for fire protection serv- 
ice, service to schools, fire stations, 
city hall, and other public buildings; 
service for street sprinkling or sewer 
flushing and drinking fountains, etc. 
In other words, the commission re- 
quires that the municipal utility be 
handled as a business proposition sepa- 
rate and distinct from the general 
city business. 

The accounting requirements of the 
commission provide that the munici- 
pal utility, either water or electric, 
shall set up on its books and pay to 
the city an allowance for local taxes 
comparable to what the city would get 
from it were it privately owned. 

It is our understanding that the 
Wisconsin commission has found that 
municipal plants require as much and 
similar regulation as the privately 
owned utilities if proper service is to 
be rendered at reasonable rates. 

The same requirement will be found 
to exist in practically every state. 















REGULATION BY LEGISLATION WHICH SEEKS 


Protection for Utility Investors 


What the Securities Control Bill is and is not de- 
signed to do, how it is likely to affect the security 
issues of operating and holding companies, and 
what its significance is to the state commissions. 


By SILAS BENT 


RESIDENT Roosevelt means to 
Prac Democracy safe for in- 

vestors. He proposes to add 
to our vocabulary, now that the im- 
ported caveat emptor has proven to 
be of questionable efficacy, a substi- 
tute, caveat venditor. It transpires 
that the investor was that mysterious, 
underprivileged, and overexploited in- 
dividual of whom we heard a lot in 
the campaign, the “Forgotten Man.” 

Mr. Roosevelt vows that: 


“There is an obligation upon us to in- 
sist that every issue of new securities to 
be sold in interstate commerce shall be 
accompanied by full publicity and informa- 
tion, and that no essentially important ele- 
ment attending the issue shall be concealed 
from the buying public. . . It puts 
the burden of telling the whole truth on 
the seller. This is .but one step 
[of four] in our broad purpose of pro- 
tecting investors and depositors.” 


These things, and others like them, 
were said to Congress when Mr. 
Roosevelt sent up to the Capitol his 
Securities Control Bill, which was al- 


most at once dubbed informally “the 
National Blue Sky Bill.” Twenty- 
three states of this Union have regula- 
tion of utilities securities and in each 
of them there is a commission to ex- 
amine the new issues of stocks and 
bonds before they are put on the 
market. 

Twenty-three states, that is to say, 
had thought of the investor sympa- 
thetically, but when they came to de- 
vising laws in his behalf they framed 
measures directed at the investment. 
They had forgotten the purchaser of 
stocks and bonds, because they were 
preoccupied with the deportment of 
the issuing company or person. The 
national Securities Control Bill goes 
further than that, in its proposal to 
take the investor in on the ground 
floor. By means of publicity, it means 
to help the investor get wise. 

Heretofore, it must be said in 
candor, publicity as a cure-all for pub- 
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lic evils has not quite caught on. I 
myself believe, for example, that pub- 
licity of the Reconstruction Finance 
Corporation’s loans was a good thing 
and should have begun earlier; but 
eminent bankers and economists call 
high heaven to witness that this very 
_ thing caused the total collapse of our 
banking system. As another example, 
consider the lobbyist. He is an his- 
toric, a necessary, and an inevitable 
figure of democratic processes ; yet he 
has kept such bad company that in 
Missouri to call a man a lobbyist is 
a libel. Most of our states, recogniz- 
ing that the Vested Interests. and the 
people themselves could not make 
themselves heard effectively save 
through lobbyists, have sought to cor- 
rect the abuses to which a necessary 
function of government was being 
subjected by means of publicity. They 
have thought fondly that if Colonel 
Giltedge were required to enroll as 
the representative at the capitol of 
this-or-that railroad, then his activities 
in regard to bills regulating railroad 
hours of labor or rates would be 
scotched. To their dismay, this did 
not cramp the colonel’s style in the 
least; it just put him on a friendlier 
basis with the legislative corps of cor- 
respondents. Publicity has been no 
panacea for the evils of lobbying. 


ut the publicity proposed in the 

Securities Control Bill goes deep- 

er and promises to spread more wide- 

ly. Let me summarize its provisions 
briefly, in their original form: 

The sale or advertisement of securi- 
ties is forbidden until all pertinent in- 
formation has been filed with the 
Federal Trade Commission : 

Promoters of stocks and bonds 


must sign the statements to the Com- 
mission, and underwriters must do 
this in the case of foreign issues: 

The Commission would ‘charge a 
registration fee, 1/100 of one per cent 
of the value of the securities : 

The Commission could revoke reg- 
istrations if the issuing company or 
person became insolvent, had violated 
the act, had engaged in fraudulent 
transactions, or had advertised deceit- 
fully. In case of revocation, the is- 
suer might appeal to the court of 
appeals of the District of Columbia: 

Those who signed statements to the 
Commission would be jointly liable 
for investors’ losses: 

Violation of the law would be a 
criminal, not a civil, offense, punish- 
able by a fine of $5,000 or five years 
in prison or both. 


HE introduction of this bill into 

Congress was the big news of 
that day, and from the newspaper 
accounts I got no notion that any 
distinction was being made as to pub- 
lic utilities issues. Not until I read 
the 6,000-word document through to 
its verbose, tautalogical, and bitter 
end, did I learn from an inconspicuous 
paragraph toward the last (in clause 
b of § XI), that common carriers 
(railroads) and “other public utilities 
subject to regulation or supervision as 
to the issues of its securities by a com- 
mission, board, or officers of the 
United States; or any such security 
issued by a national bank,” and so on, 
in matters which need not concern us 
here, should submit their applications 
for licenses, not to the Federal Trade 
Commission but to the state utilities 
commission having original jurisdic- 
tion. 
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Public utilities must meet the other 
conditions of the bill in its final 
form, but at home—not in Washing- 
ton. 

Certain provisions of the original 
bill were vague, as might have been 
expected, since ambiguity is the child 
of verbosity. These, and some other 
provisions, met prompt resistance. As 
I read the bill, it intends to lock the 
stable door before the horse is gone, 
that is, to forewarn the potential in- 
vestor fully of the conditions, of the 
amount to be paid to the promoters, 
and so forth. A lawyer for the 
American Investment Bankers’ Asso- 
ciation, who apparently had the same 
notion, said the association was heart- 
ily in accord with President Roose- 
velt’s intention, but that he did not 
intend to lock the door first. Huston 
Thompson, formerly of the Federal 
Trade Commission, who was princi- 
pally responsible for the framing of 
the bill, was asked about this the next 
day, and about this lawyer’s conten- 
tion that it was cruel and unusual to 
revoke issues, on certain occasions, 
even if fraud had not been legally 
proved. 

“Tf you are going to wait until 
fraud is shown,” said Mr. Thompson, 
“then there is no use of going along 
with this bill. If that argument is 
followed, then such issues as Kreuger 
‘& Toll securities and the Insull issues 
could not be curbed.” 


Mr. Thompson added that since 
1928 between thirteen and fourteen 
billion dollars “in questionable securi- 
ties” had been issued in New York 
state. I have no way of knowing 
which issues were “questionable,” but 
from the Commercial and Financial 
Chronicle I glean these staggering fig- 
ures as to the new capital invested in 
new issues of corporate, foreign-gov- 
ernment, farm-loan, state and munic- 
ipal bonds, and stocks of all sorts (in 


-units of a million) : 


Le $5,593 ee $10,183 
ee 6,220 De 7,023 
1926 . 6,344 . = 3,108 
ES 7.791 ae 1,190 
WEB 20.25% 8,114 


In January of 1932 the issues to- 
taled only 184 millions of dollars; in 
January of this year only 64 millions. 


I AM setting these figures down, even 
though the lambs are not separated 
from the goats, and even though pub- 
lic utilities, in which readers of this 
magazine are primarily interested, are 
not distinguished, or totalled apart 
from the others, because they picture 
how swiftly the mills of the money 
gods grind when things are on the 
boom. Think of 10 billions, more 
than twice our huge gold stock, in 
one year! One cannot but wonder 
whether a single Federal bureau, even 
though assisted in so far as public 
utilities are concerned, by state bu- 
reaus and commissions, must be over- 


directors of all corporations, including public utilities, the 


q “Ir is to be noted, however, as affecting the officers and 


national Securities Control Bill is not merely regulatory, as 
are the state acts, but is penal and may result in jailing 


promoters high or low.” 
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whelmed by so vast a rush for security 
licenses, must automatically put a 
brake on the process and reduce some- 
what the national speculative fever. 
It does not appear that the framers 
of the measure expected it to slow up 
issues through being overcrowded 
with applications for licenses, but that 
is a possibility. 


M*** objections were made to the 

original bill, and in response to 
them it was strengthened in’ minor 
points, liberalized in others. The re- 
sponsibility of directors of issuing 
companies was somewhat mitigated, 
and the investor was permitted to sue 
for actual losses but not for damages. 
Ordinary promissory notes and com- 
mercial paper were specifically exempt- 
ed from the law. 

Penn Harvey, vice president of the 
Chase, Harris, Forbes Corporztion 
(then in process of being divorced 
from the Chase National Bank) ex- 
plained the mechanism of originating 
and distributing issues to one commit- 
tee examining the law. He admitted 
forthwith that “a great deal of high 


‘ pressure salesmanship’ should be 


eliminated. “We are anxious,” he 
said, “to reéstablish the security busi- 
ness on the right principles and op- 
erate under laws making it possible 
for us to do business.” 

That had at least a good sound. 
The Chase, Harris, Forbes concern 
had dealt largely in public utility is- 
sues, and, as a country, since the 
crash of holding and operating com- 
panies in that field, we do not look 
quite so complacently as before on 
their activities. President Roosevelt, 
for that matter, in his speech at Port- 
land last September (which he now 
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repeats in his book, “Looking For- 
ward”) said that utility corporations 
in recent years have engaged in “a 
systematic campaign of misinforma- 
tion of propaganda of lies 
and falsehood.” 

Now, even though state utility com- 
missions, with which operating public 
utilities must file application for li- 
cense after the bill becomes effective, 
have heretofore faced a serious prob- 
lem in regulating issues by corpora- 
tions chartered in other states; and 
even though such boards have seemed 
sometimes to compete in laxity, they 
would now be able to step out more 
freely, with Federal law behind them. 
They would have the power, as would 
the Federal Trade Commission, over 
other issues, to require honesty in 
speeches over the radio, and to put an 
effective curb on such market tipsters 
as have recently figured before in- 
vestigating committees. The public 
will be guarded against information 
either by the eye or the ear, and that 
will help the state agencies in their 
work. The public itself will be helped 
by the requirement that all the vital 
facts about an issue be attached to the 
issued shares themselves. 

It will no longer be a commonplace 
to buy a pig in a poke. 


HIEFLY issues by utility holding 

companies, or issues for the 
formation of holding companies, are 
likely to strike snags. Operating 
companies will deal, after a fashion, 
with “home folks” rather than with 
Washington, and it does not appear 
that those of sound intentions will find 
much difficulty. The holding company, 
however, is one of the weirdest of 
modern corporate devices. For Samuel 
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The Relations between Local Operating Companies 
and State Commissions Will Not Be Molested 


c¢  Pigriyd issues by utility holding companies, or issues 
for the formation of holding companies, are likely to 


strike snags. 


Operating companies will deal, after a fashion, 


with ‘home folks’ rather than with Washington, and it does 
not appear that those of sound intentions will find difficulty.” 





Insull it was trumps in mystification. 
It is extremely probable that super- 
companies and holding companies 
would have harder going in obtaining 
governmental approval. 

Every state except Delaware, whose 
laws have made Wilmington a haven 
and a heaven for corporations, has 
rate regulation of public utilities 
through a commission. In twenty- 
three states, these commissions have 
power also to supervise utility issues 
of operating companies. Massachu- 
setts headed the parade during the 
last century, and its vigorous policy 
has contributed to the sound reputa- 
_ tion of its utilities for investment pur- 
poses. In recent years Wisconsin, 
New York, and California super- 
vised utility issues strictly, whereas in 
some southern states the commissions 
have been much more lax. Laxity 
invariably means that the issues get a 
bad name. The other states, in addi- 
tion to the District of Columbia, 
which have supervisory powers are: 


New Jersey 
North Dakota 
Ohio 
Tennessee 
Vermont 


Maine 

Maryland 
Michigan 
Missouri 
Nebraska 

New Hampshire 


Alabama 
Arizona 
Arkansas 
Illinois 
Indiana 
Kansas 
Even in those states, not named in 
the foregoing, where there is no se- 
curity regulation but where there is 
regulation of rates, that very fact has 
served as a warning to the investing 
public. Thus utility issues came to 
have a better reputation than issues 
by totally unregulated corporations. 
Rate regulation alone has served by 
indirection against the abuse of public 
confidence. 

In those twenty-three states which 
have supervision of issues, however, 
the effect has been even more salutary. 
Utilities must ask the state commis- 
sion’s approval for every share of 
security and every bond issued; and 
in so doing it must tell how much 
money it wants, what it intends to 
do with the money, and what pro- 
visions are being made (in the case 
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of bonds) for refunding. The com- 
mission must then say whether the 
public service requires the proposed 
improvement, whether the company 
really needs the money, and wheth- 
er the outlook justifies the venture. 
If the commission is dissatisfied, it 
may dismiss the application outright, 
or may suggest some more conserva- 
tive and safer form of financing. 
These statements apply to operating 
companies in those states, not to 
holding companies. In no state is 
there similar supervision or regulation 
of the holding companies, where the 
greatest abuses of investors’ confi- 
dence have been practiced. Whether 
the state can assume such powers 
constitutionally is in doubt, and it is 
unlikely now that any will attempt it. 
The holding companies will fall into 
the hands of the Federal Trade Com- 
mission. , 


I’ is to be noted, however, as affect- 
ing the officers and directors of all 
corporations, including public utilities, 
the national Securities Control Bill is 
not merely regulatory, as are the 
state acts, but is penal and may result 
in jailing promoters high or low. 
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Regulation of utilities issues in the 
states has looked to the prevention of 
abuses or indiscretions beforehand, to 
that extent locking the door before 
the horse was stolen. And the nation- 
al plan does not specify supervision 
and advice as to the wisdom of new 
issues, such as is the custom of state 
commissions. 

The new administration seldom 
opens its mouth without uttering that 
ominous phrase, “There ought to be 
a law.” No one has rolled the line 
with greater gusto over his tongue 
than President Roosevelt. In certain 
instances, such as the abandonment of 
the gold standard. he has seen to it 
that he should be the Chief Cook and 
Bottle Washer in administering the 
law, but in regard to securities he has 
put the responsibility on the Federal 
Trade Commission, backed by the 
state public service commissions in the 
case of the operating utilities compa- 
nies. 

Strangely, it does appear that there 
ought to be a law. Stranger still, it 
does appear from the present set-up 
that the law will do more good than 
harm to public utility investors and 
operators. 





Interesting Facts about the Utility Services 
THERE are fifty-eight telephones in the White House. 
* 


* 


TELEPHONES have been installed at every tee on the golf course at 


Agua Caliente, Mexico. 
* 


* 


To aid its customers in finding their way about, London’s under- 
ground railroad has installed automatic information desks which enable 
travelers to dial their destinations and learn their locations, the fare, 
and the platform from which the train leaves. 


* 


+ 


THE year 1932, which brought such sharp declines to the utilities in 
this country, was a profitable year for the utilities in the Philippines. 
The one telephone company, the two ice plants, the seven electric power 
companies, and seventeen of the twenty-four transportation companies 
all made money. 
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What Others Think 





Reactions of the Country to the Passage 
of the Muscle Shoals Bill 


N May 13th Senate and House dif- 

ferences over the administration’s 
Tennessee valley development and 
Muscle Shoals bill were fully composed 
in conference, and Senator Norris of 
Nebraska whose 15-year ambition for 
the government operation of the war 
time Alabama project was realized when 
he stated publicly, “This is the best 
Muscle Shoals bill we have ever 
passed.” 

The conferees accepted in the main 
the Norris provisions for governmental 
construction of power transmission 
lines and for experimental production 
of fertilizer, although the Nebraskan 
made some concessions on the latter to 
permit the government corporation to 
sell fertilizer as well as manufacture it 
for experimental work among the farm- 
ers. The board, however, will not be 
required to go into commercial produc- 
tion of fertilizer as was required under 
the original House bill. 


DITORIAL commentary on the entire 
Tennessee valley project is an in- 
teresting demonstration of how strongly 
sectional is the difference of feeling 
over such “liberal” legislation through- 
out the country. For example, the press 
in the New England and North Atlantic 
_ States was, generally speaking, skeptical 
and in many cases strongly opposed to 
the necessary consequences of the Ten- 
nessee valley plan, especially the neces- 
sity for putting the government into the 
power business. The press in the South 
and West, on the other hand, particular- 
ly the press in the area that would be 
immediately benefited by the Tennessee 
valley development, showed strong sup- 
port for the President’s views. 
Typical of the conservative sentiment 


in the East was the following passage 
taken from an editorial in the independ- 
ent democratic New York Times: 


“The strength of Mr. Roosevelt’s plan 
lies in the prospect that it offers some 
alleviation of unemployment. But rivers 
are fo nore of swallowing up an incredible 
* sum of money. The generous gentlemen at 
Washington seem a little too ready to save 
with one hand and throw away heaven 
knows how many times as much with the 
other.” 


The Washington Post was likewise 
critical of the apparent inconsistency 
between the administration’s program 
for economy in cutting down expenses 
of ordinary and necessary government 
activities and its program for putting 
through “one project after another, call- 
ing for expenditures running into bil- 
lions.” The Post reminds us that the 
safety of the nation now rests upon na- 
tional credit and that a sudden loss of 


| confidence in government credit result- 
|ing from extraordinary borrowing is 
| the last calamity that American industry 
| and business could suffer. 


Mr. Oliver McKee, Jr., writing in the 
Boston Evening Transcript, sees in the 
Muscle Shoals project the opening of a 
door to an ogre.of pork barrel legisla- 
tion: - 


“If Congress follows its customary pro- 
cedure we may expect a certain amount of 
log rolling. Senators and Representatives 
from other sections of the country cannot 
be expected to look with any great enthu- 
siasm on the expenditure of Federal funds 
that will help Tennessee and neighboring 
states if they get nothing for themselves. 
If opposition is to be overcome, something 
must be thrown to other sections, and the 
President quite evidently has this in mind. 
In the past, rivers and harbors a i 
tions have been swelled by the por 
method of distributing Federal funds, and 
it would be surprising indeed if, following 
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the Muscle Shoals message, other sections 
hesitated over much about commending to 
the administration the merits of proposed 
Federal projects in their areas.” 


RANK KeEnT, nationally known 
Washington correspondent for the 
Baltimore Sun, writes in that paper of 
the fears which the conservatives in 
Washington have of the consequences 


of the Muscle Shoals legislation : 


“Of course, the conservatives here always 
looked upon the Muscle Shoals bills as a 
step toward national ownership of public 
utilities, which, they believe, is the real goal 
of its supporters, or, at any rate, the ulti- 
mate and logical end of their political phil- 
losophy. They see in the Roosevelt Tennessee 
valley proposal a great stride toward that 
end. They believe it will involve the ex- 
penditure of untold millions of government 
money, the creation of many more Federal 
jobs, and the embarkation on a dangerous 
economic path, which ultimately means a 
control over business almost fantastic in its 
scope and a centralization of power in the 
Federal government abhorrent to the be- 
lievers in private initiative, and particularly 
in conflict with Democratic principles. 
There is scarcely a Democratic spokesman 
or newspaper which has not stressed the 
statement that what this country needs is 
‘more business in government and less gov- 
ernment in business.’ ” 


The Hartford (Conn.) Courant joins 
with its sister publications in New Eng- 
land in fearing that the administration 
may have bitten off more than the Unit- 
ed States taxpayers can chew in advanc- 
ing a program of such far-reaching con- 
sequences at this time. It stated edito- 
rially : 


“Unquestionably, the proposal does not 
lack attractive features, but even cursory 
reflection makes plain the great obstacles in 
the way of its execution. The first is the 

culty of finding the money needed. An 
jitial outlay of ,000,000 is contemplated, 
to be taken from a Treasury already in 
Straitened circumstances. As _ providing 
relief for unemployment, some of the ex- 
penditures might be justified, but scarcely 
all. No less an obstacle is the private in- 
terest represented. The Tennessee valley is 
not an Eden waiting, uninhabited, for de- 


velopment. On the contrary, it has a , 


settled population, established industries, en- 
trenched customs, which necessarily must 
be readjusted unless the scheme is to be- 
come merely a horn of plenty instead of 
an instrument of planned economy. In 
short, the scheme is almost too grandiose 


to be convincing, and the President might 
have been well advised had he been more 
conservative in offering it. A step that 
carries one definitely forward is often pre- 
ferable to a leap that might fall short.” 


. e- Burlington (Vt.) Free Press 
quotes with approval the statement 
made on the Senate floor by Vermont’s 
own Senator. Warren R. Austin to the 
effect that now is an extremely inoppor- 
tune time for the Congress to enter up- 
on “the greatest experiment in the his- 
tory of the world,” which involves a 
very large sum of money. The Free 
Press, after observing that there is no 
real demand for the additional electric 
power that would be developed by 
Muscle Shoals at this time, concluded 
that the plant will either remain unoc- 
cupied for years at governmental ex- 
pense or else will compete for existing 
business with power already developed 
by private capital, thus dealing a body 
blow at the public utility business. The 
editorial concludes : 


“If private capital is to be encouraged 
to continue doing business and paying taxes 
in this country, the government must re- 
frain from competition with that capital. 
If private capital is to be driven out, then 
the government can no longer tax it and 
we must completely reorganize our system 
of government. There can be no half-way 
position on this issue.” 


It is also interesting to note that the 
Birmingham News situated in a state 
which should benefit from the Tennes- 
see valley development joins with its 
sister publication in New England in 
being critical of the Muscle Shoals part 
of the Tennessee valley project. The 
News stated editorially : 


_ “It is well enough to raise cries of social- 
ism and communism in connection with such 
proposals. But even more to the point is 
the quite practical question of how far the 
08 ge pps might be expected to go in the 
eld of competition with private business, 
once the precedent should become estab- 
lished. Would the President of the United 
States finally become the titular head of 
a great national chain of grocery stores? 
Would the government ever be likely to 
decide to cut and sell the lumber in its 
forest preserves, in competition with a 
vately owned lumber companies? he 
famous redwood forests of the West are 
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exceedingly valuable as lumber, yet it would 
be unfortunate if the government should 
come to the point of sawing up these splen- 
did trees in order to obtain revenue for 
the national treasury. It would be even 
worse if these celebrated trees were offered 
the public at bargain prices, which could 
not be met by private lumber companies. 
Unfortunately, private lumber companies— 
and private utility concerns—cannot make 
| up their deficits by utilizing the public’s tax 
| money whenever red marks appear on their 
ledgers.” 


ce Electrical World, periodical 
spokesman for the electrical indus- 
try, is apparently reconciled to the en- 
tire undertaking by the government un- 
der the Norris bill but flatly refuses to 
concede that the electrical industry has 
been given a “body blow” or that it has 

























“This plan is a stick of dynamite thrown 







but it neither threatens the electrical indus- 
try nor promises to give the answer to 
present social and economic maladjust- 
ments.” 


The opposition of Colonel Robert 
McCormick’s Chicago Tribune was 
based upon the argument the Muscle 
Shoals represents a successful saddling 
upon the backs of the American taxpay- 
er in general the cost of a purely sec- 
tional enterprise : 

“The choice of the Tennessee valley for 
the experiment may have been dictated by 
the cheapness of the land involved, but that 
is only another way of saying that the land 
is worth little. No doubt the fact that the 
project will involve the spending of con- 



















had something to do with the selection of 
the site. But the commanding consideration 







by the Federal government at Muscle 
Shoals, near Florence, Ala. The notion 
still persists that the dam and power plant 
at this site are national resources of in- 
calculable value. What the evidence for 
this belief may be it is not easy to deter- 
mine. Perhaps the statesmen are convinced 
that Muscle Shoals is worth a great deal 
because they have sunk so much money in 


it. 
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“Muscle Shoals is a gold brick. It owes 
much of its reputation for genuine worth 
to the salesmanship of Senator Norris, who 
acquired his expert knowledge of water 
power in Nebraska, where there isn’t any 
water, power worth talking about. Com- 
pared with Muscle Shoals, Boulder Dam 
stands out as a triumph of economic states- 
manship. The Boulder Dam development, 
to be sure, is not what it purports to be, 
a national construction for national advan- 
tage. In reality it is intended to supply Los 
Angeles with power and water at the ex- 
pense of the taxpayers all over the country; 
but at any rate there are substantial num- 
bers of people in southern California who 
stand to benefit from this eleemosynary 
outlay. As much cannot be said for the 
Muscle Shoals program. It is all baloney.” 


N the other hand, the Atlanta Con- 
stitution, also situated in a state 


even been seriously threatened, and dis- which should benefit primarily from the 
misses the matter with the editorial ob- Tennessee valley development, feels 
servation that are gens will fur- that the inclusion of the Muscle Shoals 
Rar Bane Peerage 4 yet Asta €co- project as an integral part of the Ten- 
a ; ; nessee valley project removes it from 
the sphere of purely local to a sectional 
into the sea of depression. It may make undertaking. The Constitution states 
a loud noise and create a local disturbance, editorially : 


“Thus Muscle Shoals, after having been 
for years the football of conflicting political 
and business interests, becomes the corner- 
stone upon which will be built the structure 
of an improvement plan which will benefit 
every citizen of the United States, in what- 
ever state he may live. The plan is so 
logical and appealing, it is not surprising 
that Senator Norris, who for twelve years 
has fought for Muscle Shoals to be put 
into full operation, winning in Congress 
only to meet defeat time after time through 
presidential vetoes, is led to comment that 
President Roosevelt’s Message ‘is the most 
wonderful, comprehensive, and far-reaching 
humanitarian document that has ever come 
from the White House.’” 


The Scripps-Howard papers, general- 


siderable sums in half a dozen southern j The followi 
s y, supported the plan. e following 
and, therefore, Democratic states may have cerpt Seams an editosial i: the Kaox- 


ville News Sentinel is typical of such 
was probably the investment already made support: 


“Unceasing demand by Senator Norris of 
Nebraska and others, including this news- 
paper, for government operation of Muscle 
Shoals has helped bring about the Roosevelt 
program. Through the years the vital ne- 
cessity of the government operating the 
power plants it owns has been stressed time 
and again; and over the same period, with 
the help of two Republican presidents, the 
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THE TENNESSEE RIVER PROJECT SEEMS TO BE TAKING SHAPE 


nation has been cheated of the oppor- 
tunity. Now, when the administration’s 
lan is carried out, the people who paid 
$150,000,000 for the public plant at Muscle 
Shoals may learn more truly the facts about 
private power costs. 

“In this connection, Senator Norris has 
retained in the administration bill the old 
and important provisions for government 
construction of transmission lines, and gov- 
ernment construction of Cove creek dam 
in East Tennessee.” 


O N the west coast, the San Francis- 
co News editorially stated that the 
Tennessee project would “revolutionize 
the life and trade in the Tennessee val- 





>Re 


ley, if the dream of the project is final- 
ly fulfilled. Of even more importance 
is the fact that the Tennessee valley 
project will be the pattern for develop- 
ment of similar basins elsewhere.” 

The following excerpt from an edi- 
torial in the Capital (Wis.) Times in- 
dicates that the Progressives in the state 
of Wisconsin continue to see eye to eye 
with Senator Norris and President 
Roosevelt in pushing the Tennessee val- 
ley plan: 


“President Roosevelt’s approval of the 
Muscle Shoals bill, the measure which will 
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make the $150,000,000 venture on the Ten- 
nessee river a going concern, is assured. 
It must be a source of great- satisfaction 
to Senator Norris and the other Progres- 


sives in Congress to watch this final enact- . 


ment of a measure for which they have 
so valiantly fought against terrific odds. 
But to Senator Norris most of all goes 
the real personal triumph. What a record 
of Progressive, public interest legislation is 
that of Senator George W. Norris in the 
last few months!” 


I* endorsing the “idealism” and “vi- 
sion” of President Roosevelt and 
those members of Congress who helped 
Senator Norris put over the Muscle 
Shoals bill, the Detroit (Mich.) News 


shows that it is looking for more gov- } 
ernmentally developed projects along | 
the same line on other rivers through- 


out the United States. There is an im- 


plication that the News would like to 


have Uncle Sam cast his eye in the di- 
rection of Michigan after Muscle 
Shoals is well under way. The editorial 
stated : 


“With the great majority of the people 
shouting applause for the tremendous na- 
tional plan visioned and outlined by the 
President, Congress simply cannot hesi- 
tate and boggle over Muscle Shoals, the 
first item. The 12-year problem is solved. 
There may be a shaking of heads over the 
government going into business in this fash- 
ion, but the fact remains that at last a 
decision has been taken, and there is going 
to be action. And remember, this is but 
one step, a beginning of a grand march that 
cannot end until all the wasteful rivers of 
America are controlled for the everlasting 
prosperity of the nation.” 


The progressive St. Paul ( Minn.) 
Dispatch includes in its approval of the 
passage of the Muscle Shoals bill a 
somewhat skeptical note which indicates 
the hope that Muscle Shoals will be the 
final answer one way or the other as to 
whether the government ought to get in 
or stay out of the business of power 
generation and transmission. The edi- 
torial stated in part: 


“What the government does with its wa- 
ter power in the Tennessee valley will be 
worth observing. It is a test of a theory 
of public ownership over hydroelectric 
power. The claims have been extravagant. 
So have the objections. The truth as usual 
will probably fall somewhere between.” 
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In a somewhat similar vein the usual- 
ly conservative Baltimore (Md.) Sun 
surprisingly supported Senator Norris 
in his fight for complete governmental 
authority to operate transmission lines 
to distribute Muscle Shoals power. The 
explanation for the Sun’s position is 
that it believes the government will have 
to be given an absolutely free hand to 
see what it can do with Muscle Shoals 
since it is apparent that private opera- 
tion is no longer possible under prevail- 
ing political conditions, and that gov- 
ernment operation is inescapable. The 
editorial states in part: 


“And it may be argued with great force 
that government power to erect transmis- 
sion lines and government control by con- 
tract over resale prices is essential to gov- 
ernment operation of the physical proper- 
ties. Lacking such powers the government 
would be in the position of a mere hireling, 
with no authority to do anything at the 
power plant except to turn the water 
through the generators or down the spill- 
ways. The real control of the power in- 
dustry would remain vested in the private 
companies and the state regulatory commis- 
sions. The supposedly sovereign Federal 
government would be relegated to secondary 
position. If government operation is to 
have a real trial, the innovations Senator 
Norris has advocated all along and which 
he has now incorporated in the bill.the ad- 
ministration indorses become practical ne- 
cessities.” 


HE New Orleans (La.) Times 

Picayune welcomed the probable 
passage of the Muscle Shoals bill as the 
end of a 12-year nuisance. It felt that 
the public demanded that the Muscle 
Shoals property should be put to some 
use without further delay. It stated edi- 
torially : 


“The details in dispute loom far less im- 
portant to the American people than to the 
active disputants at Washington. The time 
is long since passed when the country could 
be roused to fever heat or ‘divided against 
itself? by wordy war in the national capi- 
tol over iiende Shoals. We think that 
Congress senses the popular feeling and will 
break the deadlock which has virtually pa- 
ralyzed this national enterprise through 
three administrations. Possibly ‘the wish 
is father to that thought,’ but very obvi- 
ously the wish is widely shared and there 
could not possibly be a better or more op- 
portune time than now for the completion 
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and placing in national service of the great 
undertaking.” 

The usually conservative Newark (N. 
J.) Evening News finds the chief vir- 
tue of the administration’s Tennessee 
valley plan in the proposed creation of 
the Muscle Shoals Board modeled after 
the Port of New York Authority which 
has been widely copied in other states 
as a combination of state powers with 
corporation management and private 
financing. Since this board will have 
authority to do a number of things by 
successive steps, each step predicated 
upon the demonstration in advance that 
it can be put and kept on a self-support- 
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ing basis, the News felt that the Muscle 
Shoals project would thereby be care- 
fully safeguarded from hasty, wasteful, 
or unwise management that might oth- 
erwise occur under more intimately po- 
litical supervision. The News conclud- 
ed: 

“Established industrial areas like the New 
York-New Jersey metropolitan area, more- 
over, need throw no fits at such a pros- 
pect. There can be, in this plan so applied, 
no revolutionary switching of industrial 
centers of gravity, no government-support- 
ed bid to industries in such communities as 
Newark, for example, to go South or West 
to tax-free sites and made-to-order centers 
of cheap labor.” 

—M. M. 








Will the New Railroad Bill Mark 






a New High in Regulation? 


6¢ AM not ready to submit to the 
Congress a comprehensive plan 
for permanent legislation.” 

Such was the statement of President 
Roosevelt in transmitting the adminis- 
tration’s railroad bill to Congress with 
a request that it be enacted before the 
end of the spring special session. In 
other words, the President regarded the 
bill as emergency legislation even though 
some of its provisions, upon careful 
analysis, have most far-reaching and 
permanent regulatory possibilities. Of 
course, the act is only to be in effect 
for one year but it may be extended 
in whole or part for another year by 
presidential decree, and if the future of 
such regulation can be judged by the 
past history of all regulation, it is not 
unlikely that the Federal codrdinator, 
which is the principal feature of the 
bill, when he is once established, will 
remain with us for some years to come. 
Regulation generally has a way of per- 
petuating itself; it tends to grow rather 
than diminish. As a western Senator 
once remarked: 

“If the excess birth rate over the 
death rate were the same for the people 
of the United States as it is for the 
commissions established by their Con- 


729 


gress, the whole country would sink be- 
neath the weight of its human cargo 
within a century.” 


HE emergency railroad Transpor- 

tation Act of 1933 has two titles 
and many sections, but an analysis by 
George H. Dimon writing in the Finan- 
cial World shows five fundamental di- 
visions, the essential features of which 
may be summarized as follows: 


“1. Creation of the office of Federal 
coordinator of transportation and pro- 
vision for three regional codrdinating 
committees, and definitions of their 
powers and duties. 

“2. Statement of limitations on fu- 
ture Reconstruction Finance Corpora- 
tion loans to railroads. 

“3. Repeal of the recapture of ‘excess 
earnings’ as provided in § 15a of the 
Transportation Act of 1920. 

“4. Establishment of a new basis of 
rate making. 

“5. Interstate Commerce Commission 
control over railroad holding compa- 
nies.” 


a Federal codrdinator is to be 


appointed by the President and he 
will divide the railroads of the country 











PUBLIC UTILITIES FORTNIGHTLY 


into three groups. The railroads in 
each group shall elect a regional co- 
érdinating committee of not more than 
five members. The avowed purpose of 
the act is to abolish unnecessary dupli- 
cation of services of all kinds, encour- 
age the joint use of facilities, control 
allowances and accessorial services, 
avoid wastes and preventable expense 
and unreasonable disturbance of rates 
by individual carriers, promote financial 
reorganization of capital structures as 
well as the stability of railroad credit, 
and “provide for the immediate study 
of other means of improving condi- 
tions.” 

The duties of the regional committee 
are expressed in very general terms, 
since they are to carry out these pur- 
poses of the act, if it can be done by 
voluntary action. If not, the commit- 
tees are to advise the Federal co- 
érdinator, who is then to issue appro- 
priate orders, authority for the enforce- 
ment of which is provided in the act. 
Anyone affected has the right of appeal 
to the Interstate Commerce Commission 
which may suspend the codrdinator’s 
orders. The carriers are relieved from 
the operation of the antitrust laws and 
almost all other restraints and prohibi- 
tions, state or Federal, in so far as may 
be necessary to comply with orders is- 
sued pursuant to the act, with one major 
exception. The rights of railroad labor 
under existing laws cannot be modified 
or suspended in any way. In spite of 
the safeguarding of the rights of labor, 
organizations of railroad employees are 
strenuously opposing the bill since they 
believe that “codrdination” will lead to 
“furloughs” for many workers. They 
- demand that provisions be inserted in 
the legislation to “take care of” any 
employees who may be laid off as a 
result. 


R ECENT utterances of the one who is 
almost universally regarded as 
likely to be the Federal coérdinator, In- 
terstate Commerce Commissioner Jo- 
seph B. Eastman, would seem to con- 
firm railroad labor’s suspicion that the 
payroll will not escape a deflationary 


touch if he has anything to do about it. 

Unlike most of President Roosevelt’s 
proposals to date, the reactions through- 
out various districts of the country to 
the administration’s railroad bill seem to 
be on the whole critical, notwithstand- 
ing the fact that congressional repre- 
sentatives from these same districts 
were prepared to pass the bill by a safe 
majority. It may even be that the coun- 
try as a whole is recovering from 
“Rooseveltian hypnosis” more quickly 
than the Seventy-third Congress, with 
whom President Roosevelt seems to be 
having a legislative “honeymoon” of 
unprecedented length. 

The opposition of labor to the bill 
was ably presented to congressional 
committees by Donald R. Richberg, the 
Chicago attorney who took the position 
that, at the beginning at least, all the 
savings that may be necessary to re- 
lieve the ailing railroads ought to come 
out of the pockets of the stockholders, 
rather than the employees. In other 
words, recapitalization and the writing 
off of top-heavy financial structures 
—_— precede any pruning of the pay- 
roll. 


AILROAD interests, on the other 
hand, take the position that they 
should be first relieved from the burden 
of maintaining their present wage scale, 
as well as the burden of unfair compe- 
tition from other carriers. The opposi- 
tion of the railroads themselves is typi- 
fied by the following excerpt from an 
editorial in Traffic World: 


“It embodies no solution of fundamental 
problems—only a temporary relief from 
financial embarrassment. What has caused 
that embarrassment? Two things. One is 
the business depression, which affects all 
business and which cannot be cured for 
the railroads any more than for other busi- 
ness by temporary, boot-strap hoisting 
measures, though it may be temporarily re- 
lieved by economy in operation and by rea- 
sonable extension of government aid 
through loans. The other is competition— 
competition that is, in great measure, un- 
fair. Why not, while we are about it, set 
up a transportation policy that will cure 
this situation? In all that is being pro- 
posed—except for promises for the future— 
there is nothing said about putting the rail- 
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roads and their competitors on a basis of 
equality with respect to regulation ; nothing 
as to a determination of whether the com- 
mercial motor vehicles are paying their 
proper share for the construction and main- 
tenarice of the public highways they use; 
nothing about the government getting out 
of the racket of unfair river competition 
with the railways; nothing about govern- 
ment aid to air transport or government 
parcel post competition with the express 
company. In other words, no attempt is 
being made to cure the patient; all that is 
being proposed is to apply a plaster where 
it will do little good, and that good, if 
any, only temporary. We are disgusted 
with the plan and with those who are so 
complacently receiving it as, if not- exactly 
desirable, at least inevitable.” 


Bie position of labor was generally 
supported by the Scripps-Howard 
press, as shown in the following ex- 
tract from the Knoxville News Sentinel: 


“Here appears ample opportunity for Con- 
gress to add to the bill some such provision 
as organized railway labor suggests for 
bringing about rehabilitation of the railroad 
plant and equipment to provide more jobs. 

“The administration bill’s provisions for 
suspending the antitrust laws even for a 
year should be considered with care» and 
if there are weaknesses in the language in- 
tended to bring about financial reorganiza- 
tions they should be eliminated. 

“Labor suggests that this new bill be 
used as the basis for codrdinating all our 
transportation facilities. Mr. Roosevelt also 
recognizes this need. The only difference 
between them is that labor wants this done 
now, and the President wants to postpone 
it until after he sees how the new coodrdina- 
tion lan works. 

ith adequate protection for labor, the 
Roosevelt one-year experiment should give 
a more definite answer to the question of 
whether the government must eventually 
take over the railroads.” 


The Philadelphia Record which is 
usually receptive to measures which 
mean more regulation of utilities and 
which has generally supported Presi- 
dent Roosevelt in his legislative pro- 
gram to date, is alarmed at the granting 
of “so much discretionary power to so 


many different interests” that will be 
affected by the bill. It believes, appar- 
ently, that any action on the railroads 
ought to be deferred until business im- 
provement makes the necessary adjust- 
ment easier. The editorial states in 


part: 


“If the codrdinator and the rail com- 
mittees merely reduce capitalization, cut 
rail wages, and discharge rail employees, 
the net effect will be deflationary to an ex- 
treme, harmful to the country, and, in the 
long run, to the roads. Such a program 
means only more destruction of credit, and 
more curtailment of mass purchasing power. 

“Yet there is little that can be done for 
the roads except in the way of cutting 
fixed charges, merging, and consolidation. 
Is there any other way out of the difficult 
situation? 

“Reorganize the railroads after inflation 
has increased prices, restored business, 
provided more employment, bolstered se- 
curity and real estate values. 

“That will not only provide a firmer 
base on which to solve the railroad problem, 
but it will avoid the real danger of in- 
creasing the pressure of deflation at this 
stage of the crisis. 


The Lincoln (Neb.) Evening Journal 
is critical of the provisions for suspend- 
ing existing laws. It stated editorially 
as follows: 


“President Roosevelt may find more op- 
position to the method proposed in his 
effort to aid the railroads than to the plan 
itself. He suggests the suspension of anti- 
trust laws for a year. As a laboratory 
experiment that might be worth while, but 
suspension of enforcement of any law will 
find opposition. Better that laws be te- 
moved or changed than to leave them on 
the books and call off enforcement.” 


With such criticism from both pro- 
gressive and conservative quarters, it 
looks as if President Roosevelt may 
have tough sledding in ironing the 
wrinkles out of the railroad problem 
with as much satisfaction to all as has 
attended his other labors to date. 

—F. X. W. 





Wuat do the governors of the various states think—and say—about the 
q present needs of commission regulation? A survey of their viewpoints, 
based upon their inaugural addresses and upon their messages to the state 
assemblies, has just been completed by HoweLt Waricnt and will appear 

in the next number. 
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The Supreme Court Renders a Decision That Points 
the Way to a Readjusted Utility Rate Base 


ee reaction to the recent decision 
of the United States Supreme 
Court, upholding a reduction in gas 
rates of the Los Angeles Gas & Electric 


Corporation by the California commis- 


sion, indicates a widespread belief that 
the Supreme Court has pointed the way 
to generally lower utility charges by 
modifying its definitions of value and 
the reasonable rate of return. Careful 
reading of the majority and dissenting 
opinions seems to have conveyed to 
these editors two distinct impressions 
typified by the following excerpt from 
an editorial in the Wall Street Journal: 


“1—That the Supreme Court closely fol- 
lowed in the Los Angeles Case the valua- 
tion principles to which it has adhered at 
least since the Minnesota Rate Cases were 
decided early in 1913, and related the rate 
of return to the cost of capital, as it has 
done before. 

“2—That the courts do not, as so many 
prominent advocates of public ownership 
of utilities for yardstick purposes have in- 
sisted, defeat commission regulation or give 
fictitious earning power to overblown se- 
curity issues by means of their fantastic 
conception of property value.” 


In the case of the United R. & Elec- 


tric Co. v. West, 280 U. S. 234, P.U.R. 


1930A, 225, Justice Sutherland wrote 
an opinion for the majority of a di- 
vided Supreme Court of that date in 
which he declared: 
“It is the settled rule of this court that 
the rate base is present value.” 


In the same opinion he declared that 


“in the light of recent decisions of this 
court and other Federal decisions, it 
is not certain that rates securing a re- 
turn of 7} per cent or even 8 per cent 
on the value of the property would not 
be necessary to avoid confiscation.” 
And it was held specifically that rates 
to yield less than 7.44 per cent would 
be confiscatory. 


In the Los Angeles Case, however, 


handed down May 8, 1933, the Supreme 
Court with Chief Justice Hughes de- 
livering the majority opinion (Justice 
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Sutherland dissented with Justice But- 
ler) seems to have modified the idea 
that it is “the settled rule of the court 
that the rate base is present value,” 
according to the view of the Baltimore 
Sun. Chief Justice Hughes declared 
that the weights to be attached to a 
variety of methods of calculating utility 
valuations “are to be determined in the 
light of the facts of the particular case.” 
And, with respect to the Los Angeles 
Case, the court found that it is “im- 
possible to hold that a return of 7 
per cent is so low as to be confiscatory.” 


HE Baltimore Sun is one of the few 

papers that viewed the court’s de- 
cision with some disapproval. It stated 
editorially : 


“Although a comparison of the decisions 
in the United Railways Case and the Los 
Angeles gas-rate case, together with that 
of the division of the justices, might suggest 
to the untutored layman that the Supreme 
Court had reversed itself on some very 
important matters, any certain conclusion 
on that score would be rash. For. in the 
decisions of this court on public utilities, 
in so far as they relate to the technical 
details of rate making, precedents can be 
found to stamp such a conclusion as an 
evidence of lack of legal sophistication. 
From the decision in the Los Angeles Case, 
however, it would seem safe to conclude 
that the Supreme Court now finds a per- 
missible degree of flexibility in fulfilling its 
obligations to make utility rates conform 
to the Federal Constitution which it did not 
find early in 1930. 

“What this will mean in the way of actual 
rate adjustments is quite befogged at the 
moment, for Chief Justice Hughes, in 
validating the reduction, made reference to 
the ‘most serious decline in prices,’ which 
he opined was ‘not the usual case of fluc- 
tuating conditions but of a changed eco- 
nomic level.’ On Sunday night, however, 
President Roosevelt, in his report to the 
nation, embraced the ‘objective of raising 
commodity prices to such an extent that 
those who have borrowed money will, on 
the average, be able to repay that money 
in the same kind of dollar which they 
borrowed.’ That puts the Chief Justice, 
who envisages a ‘changed economic level’ 
in the matter of prices, and the President, 
who envisages restoration of the old price 








PUBLIC UTILITIES FORTNIGHTLY 


























The Dallas (Texas) Morning News 


THE COORDINATOR 


level, at odds as economic forecasters. 

“From the decision of the Supreme Court 
in the gas-rate case on Monday, however, 
it would seem that, far from sticking to 
rigid technical rules to govern utility rates, 
the Supreme Court is disposed to chase the 
price level up and down and adapt its find- 
ings accordingly.” 


ete Scripps-Howard papers con- 
ceded that there might be some 


change noticeable in the court’s position 
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but it welcomed such a change as being 
in the interest of the public. An edi- 
torial in the Knoxville News Sentinel 
(Scripps-Howard) stated in part: 


“In a dissenting opinion, two disciples of 
the old school of thought on the court—of 
the group that used to compose the majority 
—lament that the decision does not adhere 
to mandates laid down in the past. They 
are apparently correct in this, and the 
change they protest is a signal for rejoicing 
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on the part of those who regarded the old was the only dissenter might indicate 
remoteness of the court from current condi- that the editors of the Record did not 
tions and current thought as one of the read the opinion very carefully. 


greatest dangers to the American govern- 
ment. 

“The victory of the liberal California 
commission has encouraged the people of 


sipE from an analysis of the Los 
Angeles Case on its legal merits, 


that state to drive for lower utility rates there seems to be widespread hope 
from other companies. It should encourage among the newspaper editors that the 


the people and commissions of other states 
to do likewise. When the Supreme Court 


decision will be the forerunner of an 


finds that lower rates of return are not epidemic of commission reductions of 
confiscatory, we can be assured that reduc- utility rates. The following excerpt 
tions will not damage the plaintive power from an editorial of the Indianapolis 


anies.” i i 
companies News is typical: 


For an interesting and rather amusing 
contrary opinion we note that the Phila- 
delphia Record finds the Los Angeles 
Case to be entirely consistent and finds 
only the dissenting opinion to be subject 
to a charge of vacillation. The editorial 
stated in part: 

“Now that prices have fallen, and replace- 
ment cost is low, the utilities, which adored 
the ‘replacement theory’ before, no longer 
like it, and appeal to the court. The court 
is to be congratulated for turning them 
down. They have not a leg to stand on. 


“It should give courage to those who 
believe that a reasonable reconsideration of 
utility property values in the light of pres- 
ent-day developments is consistent with 
legal requirements as well as with common 
sense and common necessities. It makes 
more cogent the call upon the governor of 
Indiana to see that the new public service 
commission properly represents the public 
of Indiana by going to the root of the util- 
ity rate question. That means a thorough 
consideration of the present-day value of 
their property.” 


Of a similar type was the opinion of 


It should be noted, however, that not all the Huntington 4 dvertiser, which stated 


the court is quite so logical. Hard-bitten, 


conservative Justice Butler, who wrote the in part as follows: 


replacement cost theory in the earlier deci- 
sions, was the only dissenter in the present 
case. He no longer likes his own theory. 
Others will discover poetic justice in the 
fact that a theory designed to favor the 
utilities against the consumer at last works 
out the other way.” 


It will be noticed that the statement 
above to the effect that Justice Butler 


“It should be notice to the public service 
commission of West Virginia and every 
other state in the union to get busy at once 
and bring the rate structures of the utilities 
under their jurisdiction into line with the 
clear intent and force of this just and 
common-sense ruling of the highest tribunal 


in the land.” 
—W.R.N. 





The Theory of Monopolistic Competition 


A’ several points in his book conclusions in supposing that our eco- 
“Theory of Monopolistic Competi- nomic order is to be described in terms 
. tion,” Professor Edward Chamberlin of of either competition modified by 
Harvard is likely to remind the reader monopoly or monopoly modified by 
of a sentence which Washington Irving competition. 


began as follows: 
“To a profound philosopher like myself, 


When we consider that in the case 


of each one of a large number of 


who am apt to see clear through a subject, “products” today there are likely to be 
where the penetration of — people several or many “kinds,” distinguished 
extends but half-way” . . from one another by patents, trade 
What Chamberlin ais would names, advertising, and the like, it might 
admit he sees with superior vision seems _ seem plausible to assume that monopoly 
to be something like this: that other is the general rule, although in most 
economists have reached untrustworthy cases “substitute” goods may restrain 
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the “monopolist” from greatly restrict- 
ing output or raising price. But if we 
do assume this, Chamberlin argues, we 
shall make mistakes about prices and 
the production and distribution of 
wealth, and the mistakes are to be avoid- 
ed only by assuming, instead, a condi- 
tion of “monopolistic competition.” 

In its simplest form, monopolistic 
competition would consist in competi- 
tion among a small number of sellers 
of a given product, all units of which 
were precisely alike. Cigarettes might 
illustrate the point, if there were not 
different brands. The economic result 
would depend on what each seller as- 
sumed about the other sellers of the 
given product. There would be a cer- 
tain output and price most advantageous 
to all, taken as a group, and this output 
should be divided in a given way among 
the sellers. If each assumed, as he 
should, that by expanding his own out- 
put or cutting his price he would induce 
the other to behave similarly, he would 
not expand output or cut price. From 
this, however, we should not be misled 
into supposing that in reality monopolis- 
tic competition tends to yield the same 
results as monopoly. It would do so 
only if the products of different sellers 
were identical, and if there were no 
point to advertising in order to make 
buyers prefer one product to others. 

But, in practice, differentiations 
among “brands” from one seller of a 
so-called “product” to another, prevent 
the individual seller from acting as thus 
outlined. The individual seller is likely 
to determine the nature of his own 
product and his selling price and the 
amount he will spend on advertising, 
more or less independently of supposed 
effects upon rival sellers. If either he 
or his rivals, or both, get something 
above “cost” (including “necessary 
profit”), other producers will enter the 
field until output is enlarged to the point 
where price no longer exceeds cost. 
Thus monopoly gain will disappear. 
But this does not mean that the price 
will be the same as it would be under 
competition. It will be higher. Differ- 
entiation of product creates such a large 


number of varieties that no particular 
variety can probably be produced on the 
most efficient scale. Further, selling 
costs, which would not arise under 
either pure competition or pure monop- 
oly, must be considered. Thus the as- 
sumption of either competition or mon- 
opoly, or of a mere combination of the 
two, falsifies what really happens, and 
we must think rather in terms of 
monopolistic competition. 


IT’ the writer is correct, apparently we 
should change our views of “public 
utilities,” for the number of activities 
needing public control must be greater, 
and the proper means of controlling 
them different, than we had formerly 
supposed. 

Yet one is entitled to be skeptical 
whether Chamberlin has presented any- 
thing of importance not already pretty 
well taken care of by other economists. 
Is his realism really very realistic? Is 
it true that varieties of any given 
product are usually too numerous to 
permit each to be produced on the 
most efficient scale? Fords? Lucky 
Strikes? Why, when a variety sells 
above cost, will other sellers necessarily 
enter the field? Why won’t the sellers 
already there enlarge their own output 
to prevent this, and thus increase their 
scale of operations and lower their 
costs? Or why won’t they form a regu- 
lar monopoly? Further, although mon- 
opolistic competition might raise “cost” 
and “price” in a single industry if mo- 
nopolistic competition did not exist in 
other industries, it does not follow that 
when monopolistic competition is as- 
sumed for industries in general the 
“prices” will be higher than under com- 
petition. Apart from purely competi- 
tive and misleading advertising, and 
perhaps in spite of these, the principles 
of competition and monopoly between 
them may serve not badly to give us an 
understanding of the workings of the 
present economic order. 

—Bruce W. Knicur, 
Dartmouth College 


Tue THeory or Monoportstic ComMPETITION. 
By Edward Chamberlin. 
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Recent Utterances of Congress about the Utilities 


In the Senate 


MUSCLE SHOALS 


ENATOR Norris (R.), of Nebraska, on May 

8th discussed the reasons why the Muscle 
Shoals board should have no restrictions on 
its authority to build transmission lines. In 
the course of his remarks, Senator Norris 
attacked an editorial in the Birmingham News 
which pointed out that utility securities were 
owned by “widows and orphans.” Senator 
Norris characterized such argument as sheer 
propaganda. On May 15th, Senator Smith 
(D.), of South Carolina, presented to the 
Senate the conference report on the Muscle 
Shoals Bill. On May 16th, on motion of 
Senator Smith, the report was read and adopt- 
ed without record vote. 


> 


POWER TAX SHIFT 


Guce Norris (R.), of Nebraska, offered 
an amendment to the finance committee’s 
proposal to place a tax of 2 per cent on the 
producers of electricity used for commercial 
and domestic purposes and 1 per cent on 
electricity used by industries. Senator Norris’ 
amendment would impose upon energy sold 


by a privately owned operating electric com- 
pany the tax equivalent to 3 per cent of the 
price for which so sold, payable from net 
income but not otherwise. After considerable 
attack by Senator Reed (R.), of Pennsyl- 
vania, who argued that the change would re- 
sult in a —— income tax of ap- 


proximately 222 per cent, and a defense by 
Senator Barkley (D.), of Kentucky, of the 
committee’s recommendation, the Norris 
amendment was rejected 35 to 42. A similar, 
but slightly modified, subscquent amendment 
of Senator Norris was also rejected 36 to 45. 
Senator Johnson (R.), of California, there- 
upon introduced an amendment that would 
exempt publicly owned and operated power 
plants from the application of the Federal 
tax. In the course of the debate Senator 
Couzens (R.), of Michigan, declared that a 
Senator had told him “there were at least 
thirty members of this body who represented 
power interests.” Shortly thereafter the 
Johnson amendment was adopted 45 to 31. 
During the course of the debate in defense 
of the Johnson amendment by Senator Bone 
(D.), of Washington, his colleague Senator 
Dill (D.), obtained leave to insert in the 
record an analysis from Public Ownership 
of February, 1933, showing the alleged eff- 
cient operation of the publicly owned power 
plant of Washington, Indiana, which declared 
“this little Indiana city with low rates is 
debt free, reduces taxes, keeps factories run- 
ning, and its people employed through munic- 
ipal ownership.” (May 11, 1933.) 


In the House 


FEDERAL TRADE COMMISSION 


| geen sep ny Patman (D.), of Texas, 
attacked the record of the Federal Trade 
Commission on May 10th, claiming that in- 
stead of continuing to be a commission that 
would safeguard the interests of the public 
and protect the rights of the people against 
monopolies and trusts, it has commenced a 
course of procedure which resulted in the 
organization of trusts and monopolies. Mr. 
Patman ventured the hope that the president 
will make a clean sweep in the reorganization 
of the Federal Trade Commission. Mr. 
Cochran (D.), of Missouri, in reply defended 
the commission’s record, pointing to the re- 
sults to date of the investigation of utility 
corporations. 


> 


MUSCLE SHOALS 


ee McSwain (D.), of South 
Carolina, by direction of the majority of 
the conferees on the part of the House pre- 
sented a conference report upon the Muscle 
Shoals Bill which provides for the develop- 
ment of the Tennessee valley. The con. 
ference report generally adopted the Norris 
amendments as to governmental authority to 
build transmission lines and to be free from 
the necessity of producing fertilizer for 
marketing purposes, with the modification 
that the Muscle Shoals board would have 
authority to sell surplus fertilizer produced 
as a result of its experiment. The entire 
Muscle Shoals Bill, as finally enacted, with 
comparable excerpts from both the original 
House and Senate bills appears in the Con- 
gressional Record for May 15th. 

On May 17th, the conference report, on 
motion of Representative McSwain was 
adopted by a vote of 259 to 112 and sent 
to President Roosevelt for his signature. In 
the course of the debate preceding the vote, 
Representative Almon (D.), of Alabama, 
defended the provision of the bill under 
which Alabama and Tennessee will each 
receive 5 per cent of the gross receipts from 
the commercial activities of the Muscle 
Shoals board and an additional 24 per 
cent of the gross receipts to each of said 
states after the completion of Cove Creek 
Dam. Representative Goss (R.), of Con- 
necticut, vigorously attacked this provision 
as being an outright subsidy paid for by the 
entire United States to the two states in 
question. Mr. Goss introduced excerpts from 
the Record which would indicate the econom- 
ic advantage of using existing transmission 
facilities to carry current generated by the 
Muscle Shoals development. 
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The March of Events 





Revised Federal Tax on 
Electrical Energy 


HE transfer to privately owned utilities 

of the tax on electricity used for domes- 
tic and commercial purposes, and extension 
of the Federal gasoline tax for one year after 
June 30, 1933, were favored by the Senate 
May 12th, when the revised House Bill (H. 
R. 4040) was passed without’a record vote. 
The section of the bill relating to the elec- 
tric tax was rewritten by the Senate Com- 
mittee on Finance and further altered on the 
floor of the Senate. As passed, the bill re- 
duces the rate from 3 to 2 per cent, transfer- 
ring the tax from consumers to producers. 
A tax of 1 per cent on industrial power, 
which is not now subject to any levy is added 
and is to be paid by the users. Municipal 
electric plants are exempted from the tax on 
domestic and commercial energy. 

The Senate also adopted an amendment 
providing that the tax on industrial’ power 
shall be paid by any person who manufac- 
tures or imports energy to the extent of more 
than 500 kilowatt hours a month. An amend- 
ment also was agreed to exempting farmers 
using electrical energy for irrigation, and any 
charitable or educational institution, from 
paying the 1 per cent consumers’ tax. 

In order to give the companies an oppor- 
tunity to obtain rate adjustments, where jus- 
tifiable, the transfer of the tax from the con- 
sumer to the vendor is not made effective un- 
til September 1, 1933. 


* 


Abolition of Federal District 
Courts Suggested 


EwTON D. Baker, nationally known con- 

stitutional lawyer and Secretary of War 
under President Wilson, proposes that Fed- 
eral district courts be abolished, with their 
business transferred to state courts, appeal 
lying to the United States Circuit Courts of 
Appeals and ultimately to the Supreme Court 
of the United States on all matters of general 
law. It is his belief that only so will we ar- 
rive at a standard of law which will be uni- 
form in this country. 

Commenting on Mr. Baker’s proposal, the 
Dallas News states that there is much to be 
said for the suggestion from the standpoint 
of the office.lawyer, who is burdened with 
keeping the decisions of forty-eight state ju- 
risdictions, in addition to the Federal reports. 
Under Mr. Baker’s plan, within the realm of 


“bench” law, as against statute law, a Fed- 
eral decision would apply everywhere alike. 
On state statutes not involving a Federal 
question, apparently, the situation would be 
much as at present, with burdensome state re- 
ports still involved for the lawyers’ slielves. 
On the other hand, if the Supreme Court 
were called upon to decide a mass of purely 
state litigations upon appeal, the labors to 
which it would be subjected would be in- 
creased considerably. 


. 
Political Critics Arouse Utilities 


[= in the public utility field are pre- 
paring to abandon their attitude of non- 
resistance to the mounting volume of political 
criticism directed at them and will contest 
warmly in the territories they serve any pub- 
lic utterances embracing misstatements of 
facts and circumstances, according to a news 
item in the Boston Herald of April 24th, 
which remarks that in the last few years the 
utilities have avoided discussions of their 
business because of the more pressing nature 
of the general decline in their business and 
the necessity to make savings and reduce 
debts. At the same time, adverse propaganda 
against the companies has gained momentum. 

To an important degree the criticism 
against the public service companies has been 
based on the collapse of such systems as the 


- Insull group and smaller bankruptcies. These 


were not utility company failures, it is point- 
ed out, but rather the bursting of overex- 
tended holding company bubbles. Other in- 
dustrial groups were similarly affected, such 
as the match industry. 

Strict regulation of the utilities and of their 
financing is regarded by the principal execu- 
tives in the industry as a boon to the well- 
managed companies, in that this may serve to 
drive out of the field operators whose un 
trammeled activities have brought unjustified 
discredit on a fundamentally sound industry. 


> 


State Governors Discuss St. 
Lawrence Seaway 


AS a result of a meeting of the directors 
of the Great Lakes Harbors Association 
in the Hotel Statler in Detroit on May 9th, 
Governor Comstock will call a meeting of the 
governors of the states vitally interested in 
the St. Lawrence waterways development in 
Washington to lay down a major barrage 
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with President Roosevelt in an attempt to 
have him push through the Senate immediate 
ratification of the treaty with Canada for 
joint construction of the seaway project, ac- 
cording to a news item in the Detroit News. 
Prime Minister R. B. Bennett, of Canada, 
has said that if the United States Senate acts 
promptly he will present the treaty to the 
Parliament of Canada and obtain ratification 
in the present session. Bennett is said to be 
prepared to hold his Parliament in session 
beyond the time when adjournment would 
ordinarily occur to accomplish ratification. 


> 


Motor Carrier Regulation 
Spreading Here and Abroad 


EGULATION of contract motor carriers is 

spreading not only in the United States 
but in Great Britain as well. Six state legis- 
latures in session this year have enacted laws 
to govern this class of carrier and otherwise 
to strengthen state control of motor trans- 
portation. A bill is pending in the House of 
Commons, according to a report received by 
the Transportation Division of the Depart- 
ment of Commerce from Trade Commission- 
er William L. Kilcoin at London, to require 
licenses by all mechanically propelled hauling 
vehicles. These licenses are to be of three 
kinds: a public carrier’s license, or “A” li- 
cense, which entitles the owner to carry other 
people’s goods for hire; a private carrier’s, 
or “C” license, which entitles the holder to 
carry only his own goods; and a limited car- 
rier’s or “B” license, which entitles a person 
under certain conditions to carry his own 
goods and also apply for hire. 

A Transport Advisory Council is to be ap- 
pointed to give advice and assistance to the 
Minister of Transport in connection with the 
discharge of his functions in relation to means 
of and facilities for transport and their co- 
6rdination. improvement, and development. 

In the United States, the question of regu- 
lating interstate operations of motor carriers 


e 


of passengers and freight has been consid- 
ered in Congress for several years, and nu- 
merous bills to this end have been introduced. 
No action, however, has been taken at the 
present special session and members of Con- 
gress have indicated that the subject will not 
be considered until the regular session next 
winter. 

During the 1933 sessions of state legisla- 
tures, most of which have now adjourned, 
new laws were enacted by those of Indiana, 
Maine, Minnesota, Nevada, Oregon, and 
Utah, to include contract motor carriers, 
while the California senate defeated a bill 
proposing to license contract motor carriers. 
The South Carolina legislature has enacted 
a law to regulate and limit the use of state 
highways by trucks. In Maryland, a new tax 
on interstate trucks is to be put into effect 
soon. 


No Privacy to Tahiti Phones 


(74 ELLO, operator, let me have Bill Jones, 
please.” 

“He’s not at home right now, but I can con- 
nect you with Jack Smith’s house where he 
has just gone.” 

That’s the kind of Utopian telephone serv- 
ice there is today in Tahiti, out in the South 
Seas, where the operators know the names, 
movements, and addresses of all the phone 
owners and speak three languages—English, 
French, and Tahitian. 

There is no directory, no numbers to bother 
with. You just call central and give her the 
name of the person you want to speak with 
and here you are. It is quite a feat of mem- 
ory, however, for there are about 250 tele- 
phones on the island. 

In the old days, only French and Tahitian 
were spoken, but since Tahiti has become a 
paradise for Americans, English can now be 
used. The salary paid the telephone girls is 
around $30 a month. At present, there are 
two operators employed. 


Alabama 


Municipalities Invited in State- 
wide Rate Probe 


Ayors and other officials of Alabama mu- 

nicipalities have been invited by the 
Alabama Public Service Commission to at- 
tend hearings ordered by the commission for 
May 26th, June 6th, and June 20th which are 
three open hearings scheduled to be held by 
the commission to determine whether citizens 
of Alabama are paying too much for gas, 
electric, telephone, and street car service. 


The companies cited are the Birmingham 
Electric Co., Southern Bell Telephone & Tele- 
graph Co., and the Alabama Power Co. 
The investigation of the Alabama Power 
Company and the Southern Bell Telephone & 
Telegraph Company covers the entire state. 
The commission requested the municipal of- 
ficials to assist and codperate with the com- 
mission in ascertaining what rates for utility 
services would be reasonable. The invitation 
was contained in a response to a resolution 
adopted by the Alabama league of munici- 
palities at its recent convention in Montgom- 
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ery, which declared it to be the view of the 
league that “existing utility rates should be 
reduced.” “We regret very much,” the let- 
ter states, “that the members of the Alabama 
league of municipalities could not call on our 
commission during their recent meeting so 
as»to permit an exchange of views concern- 
ing this matter. 


“The commission invites the aid and as- 
sistance of your league of a and 
all other mayors and presidents of city com- 
missions in the state, whether members of 
your league or not, in this investigation. It 
will be helpful if you will contact the com- 
mission or its chief engineer, prior to these 
public hearings.” 


= 


Arkansas 


Rate Case under New 
Commission Filed 


HE city council of Helena has asked for 
an investigation of the rates of the 
Southwestern Bell Telephone Company and 
the Arkansas Utilities Company, which fur- 
nishes other utility service in the city of Hel- 


ena. The city clerk was authorized to mail 
a copy of the resolution to the fact finding 
tribunal. This is probably the first rate case 
to be filed under the new regulatory set-up 
in the state of Arkansas by which the fact 
finding tribunal, a subordinate bureau, func- 
tioning under the corporation commission, is 
required to investigate utilities at the request 
of and for the benefit of municipalities. 


e 


California 


Failure of Service Is Factor 
for Rate Making 


T= California senate on May 5th passed 
a bill (SB 319) which declares the value 
of the service to the consumer must be taken 
into consideration by the state commission in 
fixing the rates to be charged by the public 
utility corporations. The bill was introduced 
by Senators Andrew R. Schottky, Merced 
county; Chirs Jespersen, San Luis Obispo 
county, and J. M. Inman, of Sacramento. 
Senator Schottky said on the floor of the 
senate that the bill would have the effect of 


e 


laying down a policy dictated by the legisla- 
ture to be followed in the future in fixing 
utility rates. The bill states that the com- 
mission shall not allow for maintenance op- 
eration expenditures in excess of those which 
would be required on a comparable competi- 
tive basis and that the rate of return allowed 
“shall not be in excess of the rate of return 
generally being made at the same time and 
in the same general part of the state on in- 
vestments in business undertakings other than 
public utilities which are attended by corre- 
sponding risks and uncertainty.” 

The bill was sponsored by the California 
farm bureau federation. 


Colorado 


Court Fight Looms on Commis- 
sion Appointment 


tro Bock, nationally known expert on 

public utility problems and former mem- 
ber of the Colorado Public Utilities Com- 
mission, whose recent appointment to the 
commission was first confirmed and then re- 
jected on May 9th by the Colorado senate has 
precipitated what promises to be a bitter 
court fight to test the right of the senate to 
reverse itself. This was made certain when 
Mr. Bock indicated he would institute quo 


warranto proceedings as soon as necessary 
legal papers could be drawn. 

Approximately seven hours after it had 
voted 19 to 16 to confirm his appointment by 
Governor —— the senate reconsidered 
and at 11:30 o'clock of the night of May 9th 
voted 20 to 15 to withdraw the confirmation 
previously given. Mr. Bock’s contention, it 
was understood, would be that when the sen- 
ate voted to confirm his appointment that 
action exhausted all the power the senate had 
in the matter. The state Constitution 
vides that appointments to the public utilities 
commission shall be made by the governor 
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with the consent of the senate. When the 
senate consented on the afternoon of May 
9th to the appointment of Mr. Bock, the ap- 
pointment made by the governor was con- 
firmed and became effective immediately, ac- 
cording to his view. Mr. Bock was sworn in 
at 7 o'clock Tuesday evening by District 
Judge George F. Funklee. The swearing in 
took place prior to the vote for reconsidera- 
tion. 

Mr. Bock’s political enemies claim that no 
notice of Bock’s confirmation had been sent 


e 


by the senate to the governor and that the 
governor did not issue a commission for Bock. 
The controversy will recall a somewhat anal- 
ogous situation that occurred when the Unit- 
ed States Senate, during the administration 
of President Herbert Hoover, first confirmed 
and then voted to reconsider its ratification 
of three yo made by President 
Hoover to the Federal Power Commission. 
In a subsequent court battle, it was held that 
the Senate had no authority to recall its prior 
ratification. 


Delaware 


Bill to Create Commission Killed 
by Legislature 


HE state of Delaware will continue for 
another year at least in its unique posi- 
tion of being the only state in the Union hav- 
ing no state board or commission to regulate 
utilities to any extent. This was assured 
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when the house on May 4th struck from the 
calendar a bill to create a state public utili- 
ties commission. The bill had been support- 
ed by petitions from various civic and busi- 
ness organizations in Wilmington and rural 
New Castle county, alleging excessive utility 
rates. The bill was also supported by find- 
ings of a joint legislative committee which 
investigated rate schedules. 


Louisiana 


Uniform Phone Rate Area 
Extended 


ye ~ telephone base rate areas in Baton 
Rouge, Monroe, and Pineville were ex- 
tended on June Ist, to take in all the terri- 
tory within the municipal limits, and court 
and commission action concerning the rates in 
these municipalities will also be dropped as 


7 


the result of compromises reached between 
the commission and the Southern Bell Tele- 
phone & Telegraph Company, according to an 
announcement made on May 12th by Harvey 
G. Fields, chairman of the public service com- 
mission. As a result of the compromises the 
telephone rates in each of the municipalities 
will be made uniform throughout the munici- 
pality, the mileage charged for lines outside 
the base area beginning at the city limits. 


Maryland 


Railway Attacks Taxi Com- 
panies in Court 


HARGING two Baltimore taxicab compa- 

nies with “open and flagrant violation of 
the law,” an amendment to the original peti- 
tion of the United Railways for control and 
regulation of taxicabs in Baltimore city was 
filed on May 11th with the Maryland com- 
mission, asking that permits for the operation 
of the Sun Cab Company and the General 
Taxicab Service be revoked. The amendment 
asserted that the recent taxicab hearings of 
the commission had disclosed that both the 
Sun Cab Company and the General Taxicab 


Service were dominated by an individual who 
had been sentenced by the supreme court of 
the District of Columbia to serve a term of 
two years in a penitentiary and to pay a fine 
of $5,000 “for violating the laws of the Unit- 
ed States.” The amendment further stated 
that upon his return from prison the taxicab 
official took charge of both companies. It 
was also asserted that the Sun Cab Com- 
pany, up to the close of the testimony, had 
failed to file with the state tax commission 
the annual report required by law for 1931, 
1932, and 1933. It was stated that the Gen- 
eral Taxicab, Inc., had failed to qualify for 
— of business in the state of Mary- 
and. 
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Massachusetts 


Numerous Agitations for Utility 
Rate Adjustments Surveyed 


Grrates out of a controversy over utility 
rates in the city of Springfield which 
resulted in passage by the Springfield city 
council of an order for an appeal to the state 
commission for reduction in the rates of the 
Springfield Gas Company which was awaiting 
the signature of Mayor Dwight R. Winter, 
Mr. Henry G. Logan, writing in the Spring- 
field News, made a survey of petitions pend- 
ing or waiting for the state commission’s de- 
cision for reduction in prices of electricity, 
gas, water, and telephones. 

It appears that Palmer and Belchertown 
have started a movement to obtain lower wa- 
ter rates, while the citizens of Nantucket Is- 
land have asked for reductions in the whole 
utility field, including water, gas, and elec- 
tricity. Petitions for lower electric light rates 
are being circulated in Ludlow, Quincy, Sau- 


e 


gus, and Amesbury, and will be before the 
department in due course. Pittsfield is said 
to have such a petition pending. Public hear- 
ings have been started on formal petitions 
from Marlboro, Randolph, and Holbrook, on 
electricity rates; on gas rates in Lowell, and 
on electricity in the whole Boston Edison ter- 
ritory. Fully a dozen similar cases have 
disposed of by the department in the past few 
months. The commission has found by its 
exhaustive investigations that as a rule the 
gas rates are not too high and it has ordered 
no reductions in that field. Some lowering of 
rates has been brought about through agree- 
ment of interested parties. In the electric 
light and power field, the tendency has been 
to order reductions, as was done in North- 
ampton and Great Barrington, and the same 
trend has been noticed in water rates. 

The Amherst water case, now pending be- 
fore the department of public utilities, was 
said to be giving the commission consider- 
able difficulty. 


Michigan 


Broader Commission Powers 
Urged in Legislature ~ 


|. prong powers for the Michigan commis- 
sion are contemplated in a bill introduced 
by Senator Leon D. Case (D.) of Watervliet. 
Under the measure the commission could, on 
its own initiative, institute an investigation of 
rates. It would be empowered specifically to 
go into the profits and operations of holding 
companies. The bill would prohibit all pay- 
ments to holding companies, or affiliated com- 
panies, under any contract unless the contract 
was approved by the commission. 

Utility companies would be required to give 
bond that in case a rate reduction were or- 
dered they would refund the difference ac- 
cumulated after the rate hearing began. Ex- 
tensions of utilities could not be made with- 
out a certificate of convenience and necessity. 


e 


Drastic Truck Bill Is Argued 


HE Coumans-McDonald bill, designed to 

regulate busses and trucks so drastically 
that they will enjoy no advantage in com- 
peting with railroads, was back in the cus- 
tody of the house transportation committee, 
according to a Lansing dispatch to the Detroit 
News of May Sth. It was sent back to the 
committee on motion of Representative El- 
mer B. McDonald, of Port Hope, one of the 
introducers, after the house committee of the 
whole had spent more than two hours listen- 
ing to friends and foes of the bill. It was the 
first time in recent years that the committee 
of the whole had allowed outsiders to address 
it. Representative McDonald said that his 
purpose in sending the bill back to the trans- 
portation committee was to permit that body 
to consider it in the light of new arguments 
for and against. 


Mississippi 


Electricity Hum Brings Damage 
Award to Home Owner 


HARGING that a “constant humming noise” 
from a transformer in a substation of 
the Mississippi Power Company near his 
home in Columbia depreciated value of his 


property, A. M. Ballard won a $1,000 verdict 
in circuit court in a suit against the power 
company. In addition to the “humming 
noise,” Ballard charged that there were fre- 
quent electrical displays and explosions dur- 
ing thunderstorms in Columbia and vicinity. 
Attorneys for the power company said they 
would appeal. 
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Missouri 


Governor Vetoes Commission 
Regulation Law 


OvERNOR Guy B. Park on May 12th ve- 

toed the controversial Buford public 
utility bill, listing two “good reasons” and an 
“additional important reason” why it should 
not become a law. The bill would have abol- 
ished the public service commission of Mis- 
souri, the oil inspection department and the 
grain and warehouse department, and created 
a commerce commission to take over all three 
functions. 

First of the three reasons given by the 
governor for his veto was that the public 
service commission is “quasi judicial” while 
the inspection departments are “purely min- 


isterial.” He said that “there is, and can be, 
no such relationship between the public serv- 
ice commission and these inspection depart- 
ments as to make it proper or expedient that 
they should be united.” The other reason 
for his veto, the governor said, was that 
there appears to be nothing in the proposed 
law continuing the existing public service 
commission as now established, and a serious 
question arises as to whether, if this bill 
should become a law, the time, labor, and 
money spent in fixing valuations of public 
utilities by the commission would not be 
wasted and all have to be done over again. 
As an “additional important reason” for the 
veto, the governor said that the legislature 
had adjourned without making any appro- 
priation for a commerce commission. 


New Hampshire 


Utility Regulation Bill Ap- 
proved by the House 


NE of the most drastic utility regulation 

measures ever considered by a New 
Hampshire legislature designed to bring util- 
ity affiliates under jurisdiction of the state 
commission and p give that body authority 
to enforce its orders, survived its first test 
in the house on May 11th, when reported out 
favorably by the judiciary committee. No 
minority report was filed against the bill 
which had been the subject of long hearings. 
The bill was .passed and sent to the senate. 


The bill defines a utility affiliate as any 
interest owning or controlling 5 per cent 
of the voting stock of a utility, or which 
has one or more officers in common with a 
public utility. It requires the filing of all 
contracts between utilities and their affiliates, 
where the consideration exceeds , and 
gives the commission power to pass upon 
the reasonableness of such contracts. 

Under the act, the supreme court would 
appoint a receiver for the property of any 
utility which the commission certifies to the 
court has violated provisions of the law. 
Sale of securities to and by utility employees 
would also be regulated. 


@ 
New York 


City Will Continue Utility 
Rate Feud 


HE proposal of Borough President George 
U. Harvey of Queens to negotiate with 
the heads of utility companies in New York 
city for voluntary reduction of rates was 
rejected on May Sth by the board of esti- 
mate, which voted to go ahead with its law 
suit to compel rate reduction. Representa- 
tives of several civic organizations at the 
meeting objected to Mr. Harvey’s proposal, 
and the board voted to file his resolution. 
“The complaint in the action is now being 
completed by the corporation counsel and will 
probably go to the printers tomorrow,” Mayor 


O’Brien said. “No action will be taken that 
will tend to delay the action and the corpora- 
tion counsel will lose no time as soon as the 
papers are ready.” 

The city, on motion of Aldermanic Presi- 
dent Joseph McKee, has appropriated $50,000 
to finance the suit against the utility compa- 
nies. Immediate reduction of electric rates 
by the Long Island Lighting Company, to 
save consumers in Nassau and Suffolk coun- 
ties $500,000 a year, was announced on May 
5th by the public service commission. The 
detailed schedule had not been worked out at 
that time. 

On May 13th, two complaints against gas 
and electric rates, respectively, charged by 
the Bronx Gas and Electric Company were 
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filed with the commission by Corporation 
Counsel Arthur J. W. Hilly. The complaints 
alleged that public interest requires an im- 
mediate reduction i in rates, and that the pres- 
ent charges are “unreasonable, excessive, un- 
fair, and unjust.” 


w 
Scribes May Declare War on 
Utility Rates 


) igen publishers attending the forty- 
seventh annual convention of the Ameri- 
can Newspaper Publishers’ Association in 
New York city on April 26th took under con- 
sideration the suggestion that newspapers 
wage a national campaign against high public 


e 


utility rates and high taxes. The suggestion, 
which climaxed the second day’s sessions, dur- 
ing which the association unanimously adopt- 
ed a resolution recommending the banning of 
free publication of radio programs, was made 
by C. M. Palmer, publisher of the St. Joseph 
News Press. “The cost of commodities has 
come down,” Palmer said, “but we overlook 
the fact that most fixed items in everybody’s 
budget—taxes and public utilities—have not 
decreased in cost.” Mr. Palmer made no 
mention of the fact that the cost of news- 
papers has not noticeably decreased from 
their war-time peak, although the average 
payroll as well as other operating expenses 
of most publications has been materially re- 
duced during the depression. 


North Carolina 


Utility Valuation Bill Dies 
in House 


HE house committee on regulation of 

public service corporations by a vote of 
6 to 3 sent to the unfavorable calendar on 
May 11th the so-called “Ewing bill” to re- 
quire public utilities to value their property 
the same for paying taxes and for making 
rates. Representatives of the major power 
companies appeared against the bill, declar- 
ing that the two bases of valuation were vast- 


e 


ly different, and they did not believe such 
a bill would be constitutional. 

The committee also made short work of 
the amendment offered by Representative 
Turner, of Guilford, to require the utilities 
operating in the state to incorporate in it 
and subject their capital structure to regula- 
tion by the utilities commissioner. Recently 
the calendar committee killed Mr. Turner’s 
bill to require the utilities to pay a small tax 
to be used for the purpose of making rate 
investigation through the utilities commis- 
sioner. 


North Dakota 


“Voluntary” Rate Cuts Defended 


HE Bismarck Tribune, editorially defend- 

ing the voluntary rate reduction policy 

of the state railroad board, recently stated: 
“Legal provision is made, of course, for 
forcing reductions where conditions justify, 
but this is rather a long, involved, and ex- 
pensive process. In such cases it is neces- 
sary for the railroad board to make a physical 
valuation of the utility property involved and 
then to fix rates which will give a moderate 
return on the investment so shown. There 


e 


is no short cut from this process other than 
that of ‘voluntary’ reductions, for the deci- 
sions of the commission must be based on 
competent evidence which can stand the 
scrutiny of any court to which the matter 
may be appealed. Under the law there can 
be no arbitrary lowering or increasing of 
utility rates.” 

The editorial pointed out that the com- 
mission’s staff had been reduced because of 
a cut in legislative appropriations and that, 
as a result, such voluntary reductions would 
be the only relief available. 


Ohio 


Hearing on Utility Bills 
Scheduled 


Bus of importance to public utilities and 
to consumers were set down for hearings 
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before the senate utilities committee on May 
17th. One of the measures, presented 

Senator Harold G. Mosier (D.), of Cleve- 
land, would permit the public utilities com- 
mission to establish a temporary rate to con- 
sumers in any city regardless of whether or 
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not any rate litigation is pending before the 
commission. The committee also considered 
a proposal by Senator Paul Yoder (D.), of 
Dayton, which would prohibit utilities from 
levying a service charge against consumers. 
Two measures by Senator Wallace Espy 
(D.), of Cincinnati, were taken up. They 
would require utilities to maintain up-to-date 
running inventories with the commission and 
would permit the commission to name special 
masters to hear rate cases where the com- 
mission is unable to take the cases up within 
a limited time after filing. 


* 


Water Rate Fight between 
Municipalities Divulged 


RANDING as “bluffs” the announcement of 

the communities of Bexley and Grand- 
view Heights that they will build their own 
water supply systems rather than pay an in- 
creased rate to the city of Columbus for 
that service, Council President John M. Lewis 
on May 10th announced that he would ask 
the city council to consider how large an 
increase should be demanded. Pointing out 


that Cincinnati, which charges its own resi- 
dents $1.20 per thousand cubic feet the same 
as in Columbus, forces its suburbs to pay 
$1.80, Lewis declared he believed an increase 
in the rate for suburbs should be made. 


* 


State Sale of Power to City 
Lines Urged 


TATE manufacture of power for sale at 

cost to communities having their own 
distribution systems was endorsed by H. B. 
Bixler, of Akron, former general manager 
of the electrical department of the Northern 
Ohio Power & Light Company, which was 
absorbed in the Ohio Edison consolidation. 
Mr. Bixler is preparing figures on the actual 
cost of Ohio Edison Company properties in 
Mahoning county. He stated that there is no 
reason why Ohio could not produce power 
very cheaply with ample water facilities in the 
Ohio river, right next to coal banks. 

The plan for state production of power 
was advocated by Harry Engle in a speech 
at Akron in which he pointed to similar 
operations in Washington and Oregon. 


e 


Pennsylvania 


Oust 
Commission Chairman 


Governor Moves to 


OVERNOR Pinchot took to the state supreme 
court on May 12th another round of his 
long battle for control of the public service 
commission. Through action mstituted by 
Attorney General William A. Schnader he 
asked that tribunal to oust his old friend, 
Dr. Clyde L. King, from the commission 
chairmanship to which Governor Pinchot 
named him last year. The petition filed with 
the court declared King was automatically 
ousted last week, when the senate adjourned 
without action on his appointment and when 
Governor Pinchot failed to reappoint him. 
Dr. King, who refused to quit when the 
governor attacked his stand on the senate 
utility investigation in March, continued to 
sit tight in his office, having his attorney, 
Roland S. Morris, of Philadélphia, carry on 
his fight before the state’s highest court. By 
agreement between Schnader and Morris, 
neither Dr. King nor Commissioner C. Jay 
Goodnough, whom Pinchot designated as act- 
ing chairman, is attending executive sessions 
of the commission. Morris was to have filed 
his answer to Schnader’s petition and the 
case was to have been argued during the 
succeeding week. Attorneys expected a deci- 


sion some time during the month of June. 

In somewhat similar cases the supreme 
court held in 1925 and 1926 that the governor 
served only as an agent of the senate in 
appointing public service commissioners. Dr. 
King and the senate contend that a commis- 
sion appointment, once presented to the senate, 
cannot be withdrawn, and that the appointee 
continues in office until the nomination is 
rejected. 

On the final day of the session the state 
senate adopted a resolution stating its opposi- 
tion to acting on any of the five Pinchot 
commission appointments until the utility in- 
vestigating committee has completed its work. 
The long personal and political friendship of 
Dr. King and the governor was broken after 
King told the senate committee he knew of 
no corruption of present or past commission- 
ers which would compel continuation of the 
inquiry. 

vernor Pinchot charged that King’s “use- 
fulness” as commission chairman had ended, 
and said that he was sorry he could not fire 
Dr. King. The chairman replied that Gov- 
ernor Pinchot meant that his (King’s) use- 
fulness in the governor’s political campaign 
had terminated. Subsequently, Governor 
Pinchot made two demands that the senate 
return Dr. King’s nomination. Both were 
ignored. 
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South Carolina 


House Kills State Hydro- 


electric Bill 
T= South Carolina house of representa- 


tives on May 13th killed a senate bill 
proposing a $40,000,000 hydroelectric power 


e 


development on the Santee and Cooper rivers, 
to be financed with Federal funds. The 
action came unexpectedly, and followed an 
earlier defeat of a motion to continue the 
measure, which would itself have amounted 
to killing it since the legislature adjourned 
sine die on May 13th. 


Tennessee 


Valley Plan Boosters Bar 
Utility Men 


NYONE “directly or remotely” connected 
with a privately owned and operated 
public utility was declared ineligible for office 
in the proposed Tennessee Valley Association 
under a resolution adopted at an organization 
meeting in Nashville on May 9th. The pro- 


e 


posal was submitted by A. A. Maysilles of 
Manchester, a member of the Tennessee house 
of representatives, where he was a militant 
critic of public utilities and practices which 
he charges to them. The proposed Tennessee 
Valley Association is being formed to Offer 
cooperation in the Federal plan for develop- 
ing the Tennessee river basin, and the meet- 
ing was called by the Nashville Chamber of 
Commerce. 


Texas 


Senate Kills Bill for N on 
Commission 


ITTING as a committee of the whole, the 
senate on May 2nd voted 20 to 10 to 
report the Holloway new natural resource 
commission bill unfavorably. The vote was 
taken after an extended hearing conducted by 


e 


the senate as a committee of the whole, to 
which the bill was referred on May Ist, even 
though it had been reported favorably by 
the senate state affairs committee. The bill 
would create a new commission for the regu. 
lation of natural resources, principally oil, a 
duty now performed by the railroad commis- 
sion which has been under some criticism 
for its attempted regulation in the oil field. 


Virginia 


Move to Increase Commission 
Power 


A POSSIBILITY that the next general assembly 
of Virginia may appreciably enlarge the 
state corporation commission’s regulatory con- 
trol of public utility companies was indicated 
on May 15th as a result of a recommendation 
embodied in a letter addressed by the com- 
mission to the league of Virginia municipali- 
ties. The letter was signed by Chairman W. 
Meade Fletcher and by Commissioners H. 
Lester Hooker and Thomas W. Ozlin, and 
pointed out that the corporation commission 
only has the power under the state Constitu- 
tion and statutes to recommend such legisla- 


tion as in its opinion may seem advisable. 

The league of municipalities in a resolution 
had requested the commission to make rec- 
ommendations tending to make effective cer- 
tain suggestions originating with the league. 
The proposed legislation in the event it should 
become law would provide that the commis- 
sion may make temporary reductions or in- 
creases in utility rates; also, that the com- 
mission should receive funds sufficient to 
make adequate investigations of utilities; and 
that the present tax of one tenth of 1 per 
cent of gross revenues levied on utilities for 
the purpose of rate making should be set 
aside as a special fund to be available to the 
commission instead of becoming a part of 
the state’s general fund as at present. 
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Emergency Rate Cut to Save Telephone Service 


HE Nebraska Railway Commission 
on May 3rd issued its first order 
for emergency reductions in telephone 
rates in an attempt to bring customers 
back. The order applied to the Western 
Telephone Corporation’s exchange at 
Osmond and was signed by all three 
commissioners, although with slightly 
varying opinions. The reductions re- 
duce rates from 50 to 75 cents a month 
for various classes of service. 
The commissioners agreed that im- 
mediate steps had to be taken if tele- 
phone service in the community was to 


& 


be retained as the number of telephone 
subscribers at Osmond had fallen from 
230 in 1930 to 74 in 1932 and 56 on 
May 1, 1933. 

Commissioners Drake and Randall 
said the change in rates was the only 
possible means of saving value of se- 
curities formerly approved by the com- 
mission, while Commissioner Bollen 
said the reductions were justified both 
as a means of regaining patronage and 
because of the lessened value of service 
with the reduced number of subscribers. 
Re Western Telephone Corp. 


Telephone Merger Disapproved in Twin Cities 


|’ an order reversing its previous 
stand, the Minnesota Railroad and 
Warehouse Commission on May 12th 
declared it would oppose the contem- 
plated merger of the Northwestern Bell 
Telephone Company and the Tri-State 
Telephone and Telegraph Company of 
St. Paul unless there is a 16 per cent 
reduction in rates and elimination of the 
10-cent intercity toll charge. Applica- 
tion to permit the merger was to be 
heard by the Interstate Commerce Com- 
mission at Washington on May 15th. 
The Minnesota commission’s order 
was issued notwithstanding an adverse 
opinion from Attorney General Harry 
H. Peterson, who held that the com- 
mission should not reverse the order it 
filed July 21, 1931, granting permission 
for the merger. The action was taken 
on the strength of an opinion previously 
handed down by the former attorney 
general, Henry N. Benson, that the 
commission could set aside the first or- 
der provided the Tri-State stock had 
not been transferred to the North- 


western Bell Company. The commis- 
sion’s order was signed by Commission- 
ers C. J. Laurisch and Knud Wefald. 
Commissioner Frank W. Matson, chair- 
man, dissented. The majority order 
states that the commission disapproved 
the purchase of the Tri-State stock by 
the Northwestern Bell concern because 
“it is against the public interest,” unless 
the Northwestern Company will file the 
following schedule of rates to be ap- 
proved by the commission : 


“Reduction of rental rates in Minneapolis 
and St. Paul 16 per cent. 

“Elimination of the intercity 10-cent toll 
charge upon consummation of the proposed 
merger. 

“Reduction of all existing rental rates 
of the Northwestern Bell Telephone Com- 
pany exchanges by 16 per cent. 

“Reduction of all existing ‘installation 
and move’ charges in St. Paul and Minne- 
apolis to $1 and 50 cents in all of its re- 
maining exchanges throughout the state. 

“Reduction of farm-line rural switching 
charges throughout the exchanges of the 
Northwestern Company to a maximum 
charge of 30 cents a month.” 
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The order attacked estimates of A. A. 
Lomman, vice president of the North- 
western Company, who testified before 
the commission regarding construction 
programs. contemplated in the Twin 
Cities. Such programs, the commission 
found, would raise the total valuation 
of the merged companies to $58,965,491, 
which would add $2,600,000 to the 
amount on which 205,000 subscribers 
in the Twin Cities would have to pay 
annually to give the company a “fair” 
return. This would amount to about 
$1 a month increase for all subscribers, 
the commission asserted. The commis- 
sioners found the ultimate result would 
prevent a reduction in rental rates and 
would serve to “justify a continuation 
of high depreciation rates, from which 
it must conclusively appear that, with 


= 


this additional investment, a reduction 
in existing telephone rates is wholly out 
of the question and the minor benefits 
that would temporarily be gained, if 
any, by the proposed reduction, would 
soon fade into insignificance in a higher 
rate than now exists.” The commis- 
sion’s order concluded : 


“This consolidation would materially in- 
crease the commission’s difficulties in its 
endeavors to bring about a rate reduction 
and is a striking illustration that, unless 
the commission or some other govern- 
mental authority exercises jurisdiction over 
the needed and necessary expenditures 
made by telephone companies, rate reduc- 
tions are utterly impossible, for the simple 
reason that if you cannot do not con- 
trol investments, rates cannot be reduced 
or brought down.” 


Re Northwestern Bell Telephone Co. 


Commission May Not Change Rates Fixed by Agreement 
without Hearing 


HE South Carolina Supreme Court 

has held that under § 8289, Civil 
Code of South Carolina, 1932, existing 
telephone rates may not be changed ex- 
cept by agreement of subscribers or up- 
on hearing by the commission. The 
court held further that where the evi- 
dence fully sustained the railroad com- 
mission’s finding that the telephone 
company had entered into an agreement 
with its patrons in a certain city to the 
effect that, in consideration of the agree- 
ment by the patrons that the rates be 
increased, the company, in addition to 
making certain additions and improve- 
ments to its physical plant, would estab- 
lish and maintain its headquarters in 
such city, the commission having there- 
upon issued an order allowing increased 
rates, a subsequent order restoring rates 
in effect prior to such agreement, made 
without hearing as to the reasonableness 
of the rates and based on the admitted 
fact that the company had violated the 
agreement by moving its headquarters 
to another city, is not within the power 


of the commission and, therefore, is not 
enforceable. 

The court pointed out that if the 
commission had found as a fact that 
no agreement as claimed had been made 
between the parties, it could then legally 
order the restoration of the old rates 
because its former order allowing the 
increase had been predicated upon the 
alleged agreement and in the absence of 
such agreement the order would be a 
nullity. The court observed, however, 
that the commission had found that 
there was such an agreement and that 
it may not revoke an order granted by 
it which fixed rates founded upon an 
agreement of the subscribers. The 
court held that while it would have 
seemed desirable that the commission 
should have authority to restore the 
status when either party to such agree- 
ment violates its terms, that is a matter 
for the legislature and the court must 
decide and declare the law as it finds 
it. Coney et al. v. South Carolina Con- 
tinental Telephone Co. 
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Service Rehabilitation of Facilities Formerly 
Owned by Consumers 


N disposing of a recent complaint by 
the Fairmount School District Im- 
provement Association against the In- 
dependence Waterworks Company, the 
Missouri commission dealt with a rather 
difficult but probably frequently arising 
situation which results from the taking 
over by a utility of service facilities 
originally installed and maintained by 
private consumers. The commission’s 
opinion stated : 


“A large number of these tracts were 
developed by private interests who laid out 
the mains to serve their own purpose. No 
one but they had jurisdiction as to the 
design of those systems or the problem of 
determining whether or not they would be 
adequate for the future. The defendant 
has fallen heir to the maintenance and 
operation of those systems and the problem 
of furnishing satisfactory service through 
them. It has assumed the burden of doing 
that. The smaller pipes when located close 
to large mains may furnish adequate service. 
As the length of the smaller pipes grows 
the inadequacy of their size becomes great- 
er. So that the problem of determining 
when and under what conditions the de- 
fendant shall replace those pipes with larger 
ones cannot wisely be handled by a blanket 
order requiring it to take up all those pipes 
and replace them. If at any time the com- 
plainants in any particular block or district 
think that they are entitled to mains of a 
larger size and cannot secure action by the 
defendant, they should file a complaint with 
the commission and the defendant should 
prepare data and information sufficient to 
enable the commission to pass upon the 
question. The commission has faced prob- 
lems of this nature before, particularly in 
St. Louis county where small inadequate 
mains were formerly laid by individuals, 
the utility serving the territory afterwards 
taking them over. Because of the growth 
and the state of development of that district 


the company serving it has the matter fairly 
well under way and by reviewing the com- 
mission’s action in Case No. 6610, the com- 
plainants can understand how their own 
problems may be dealt with in the future.” 


The commission also urged the utility 
to codperate with the owners of tracts 
of land when those tracts are being 
laid out for subdivision for the purpose 
of seeing that water mains are laid out 
to meet the future requirements of 
those who may later become its custom- 
ers. The commission felt that such 
planning of its service in newly develop- 
ing residential territory was its duty as 
a public service company. The commis- 
sion pointed out that the utility was 
experienced in matters of furnishing 
water, developing water systems, and 
would ordinarily have a better idea than 
any private real estate developers or its 
prospective customers as to what might 
be the future needs of that particular 
tract. On the other hand, the commis- 
sion stated that to allow the developers 
of residential tracts to lay small inade- 
quate mains, permit such developers to 
represent to prospective customers that 
a water supply has been arranged for 
on which purchasers rely whereas no 
permanent supply has really been pro- 
vided, forces the consumer eventually to 
pay twice for an adequate supply of wa- 
ter, first when he buys the lot, next 
when he pays the utility a fair rate on an 
adequate supply, which would include 
the additional cost of replacing the in- 
adequate mains. Fairmount School Dis- 
trict Improvement Asso. v. Independ- 
ence Waterworks Co. (Case No. 7483.) 


e 
Funeral Cab Service by Lady Operator Held Common Carriage 


RECENT complaint by the Yellow 
Cab Company of Philadelphia 
charged Mary C. Clifford with having 
violated the law by operating as a 
common carrier in the city of Philadel- 
phia without a certificate from the com- 


mission. Witnesses for the defendant 


testified that her business was confined 
principally to furnishing cars for fu- 
nerals, but that she furnished service 
for others occasionally on the same 
terms. Practically the only demand 
for her service was from undertakers. 
The Pennsylvania commission held that 
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from the evidence it was clear that Miss 
Clifford had been holding out to the 
public to furnish transportation of that 
particular nature and was operating as 
a common carrier without the required 
approval of the commission. The com- 
plaint was sustained. 

Because the subject matter of the 
complaint presented a rather different 
angle from the ordinary common car- 
riage violation case, the commission 
took occasion to observe that a great 
number of people in Philadelphia were 
engaged in work of a similar character, 
whose business was confined principally 
to transportation at funerals and wed- 
dings. Their cars bear no distinctive 
markings and the charge made is an 
hourly rate. They are known to the 
undertakers of the city and transport 


people on such occasions, being usually 
paid by the person in charge of the 
function and not by the passengers. 
The commission pointed out that even 
if they confine themselves to such work, 
they would still be common carriers, but 
they had apparently been advised that 
the approval of the commission was not 
necessary to begin such service and had 
not filed application for its approval. 
The commission promised that, since 
the funeral and wedding service which 
such individuals render seems to be 
necessary, an opportunity would be af- 
forded them as well as to the defendant, 
Miss Clifford, to apply for a certficate 
of convenience and necessity, provided 
prompt application were made. Yellow 
Cab Co. of Philadelphia v. Clifford. 
(Complaint Docket No. 9330.) 


e 


Utility Authorized to Refund Unsecured Notes with 
First Mortgage Bonds 


CCASIONALLY a public service com- 

mission is called upon to decide a 
dispute between different classes of util- 
ity security holders. Such a dispute 
arose during the recent application of 
the Laclede Gas Light Company for an 
order to issue $3,000,000 of first mort- 
gage 30-year gold bonds, to mature in 
1963 in order to retire an outstanding 
issue of $3,000,000 10-year gold notes 
which would mature on August 1, 1935, 
both issues bearing the same rate of in- 
terest at 54 per cent. The utility al- 
ready had outstanding approximately 
$33,000,000 in mortgage secured bonds, 
one issue of which (for $10,000,000) 
would mature on April 1, 1934. A num- 
ber of the old bondholders protested 
against the granting of the application 
for the issuance of additional bonds: 
(1) because the security behind the 
present outstanding bonds would be 
diminished to the amount of $3,000,000; 
(2) because arrangements ought to be 
made to retire first the bond issue which 
would mature in 1934 before attempting 
to refund the notes maturing in 1935, 
and (3) because the proposed arrange- 


ment would be for the purpose of favor- 
ing a specific group of security holders. 

The Missouri commission conceded 
the correctness of the protestants’ con- 
tention to the effect that the equity se- 
curing the outstanding bonds would be 
diminished by $3,000,000, but called at- 
tention to the fact that since the execu- 
tion of the trust agreement between the 
utility and the existing bondholders, the 
former had placed additional security 
under the mortgage by way of property 
additions and betterments to the amount 
of over $12,000,000, against which it 
had only issued additional bonds to the 
amount of $5,500,000. The security be- 
hind the bonds has thus been substan- 
tially increased. On the other hand, it 
was pointed out that notes which the 
utility desired to refund had been issued 
to pay for part of this additional prop- 
erty which had been placed under the 
mortgage and that the applicant could 
have issued bonds for the same expend- 
itures but that notes were issued rather 
than bonds because at that time it was 
a cheaper and more advantageous meth- 
od of financing. 
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